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I. INTRODUCTION 

 
1 The Union filed a policy and group grievance (2025-006), dated May 14, 2025, (“the 

Grievance”), alleging the Employer’s decision to unilaterally alter existing work-at-home 
arrangements (“WAHAs”) for bargaining unit employees violated the Collective 
Agreement. The changes to the WAHAs resulted in the Union’s members being 
mandated in the office under a different work-at-home schedule than their existing 
WAHA. The Union says although the Collective Agreement permits the Employer to 
cancel or suspend a WAHA, the Employer cannot unilaterally alter an employee's 
WAHA. Alteration of a WAHA can only be done with the mutual agreement of the 
employee and the manager, the Union submits. 
 

2 Alternatively, the Union asserts that if the Employer has the power to unilaterally alter 
an employee’s WAHA, the Employer must demonstrate operational requirements to 
justify the changes. It says the Employer has not demonstrated the required 
operational requirements. 
 

3 The Employer denies it violated the Collective Agreement when it cancelled existing 
WAHAs and established new WAHAs. It says it was acting within its management 
rights to do so, and it is not restricted by the language of the Collective Agreement from 
directing the workforce. Alternatively, the Employer says the express language of the 
Collective Agreement gives it the right to unilaterally alter WAHAs. In the further 
alternative, it contends the Union is estopped from arguing the Employer is prohibited 
from unilaterally changing WAHAs. 

 

4 The Grievance raises three issues: 
 

i. Does the Collective Agreement prohibit the Employer from unilaterally 
altering existing WAHAs (even if the Employer has operational 
requirements) taking into account the Employer’s managements rights and 
the interpretation of the Collective Agreement? 
 

ii. If the answer to the first question is yes, is the Union estopped from arguing 
the Employer cannot alter existing WAHAs? 
 

iii. If no estoppel exists, and the Employer’s ability to alter existing WAHAs is 
dependent on it having operational reasons to do so, did the Employer have 
operational requirements to alter the existing WAHAs? 

 

5 I determined it appropriate to hold a bifurcated hearing, with the initial hearing 
addressing only the first two above questions. The third question was left to be 
decided, if necessary, following a decision on the first two questions. 
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II. FACTS 

 
6 The parties provided a detailed,15-page Agreed Statement of Facts (the ASF). It refers 

to over 1000 pages of documents contained in an 85-Tab Joint Book of Documents 
(“JBOD”). Each party also called several witnesses and relied on numerous additional 
documents. I have reviewed and considered all the evidence, although I have not 
recited everything that was before me in the interest of preparing as concise a decision 
as possible given the complexity of the case. 
 

7 The relevant portions of the ASF are set out below. Throughout the decision, I have 
used the same defined terms as the parties in the ASF. 

AGREED STATEMENT OF FACTS 

I. BACKGROUND ON THE EMPLOYER 

[1] The Workers’ Compensation Board of British Columbia (the “WCB”, the 
“Employer”, or “WorkSafeBC”), is a statutory corporation created by, and 
tasked with administering, the Workers Compensation Act, RSBC 1996, 
c. 492, and amendments thereto (the “WCA”). Its mandate is, among 
other things, to promote the prevention of workplace injury, illness, and 
disease, and to support injured workers with compensation and 
rehabilitation. 

[2] The WCB’s main office is located in Richmond. 

[3] The WCB employees are based out of various locations throughout the 

province (called Service Delivery Locations, or “SDL”), including: 

Abbotsford Kelowna Surrey  
Burnaby Nanaimo Terrace  
Courtenay Nelson Victoria  
Cranbrook Port Moody Williams Lake  
Fort St. John Prince George   
Kamloops Richmond  

[4] The Employer’s operations are organized in the following divisions:  

Assessments & Finance 
Claims & Rehabilitation Services 
Executive Operations 
Innovation, Technology, Analytics, and Property 
Law & Policy 
People & Culture  
Prevention Services 
Stakeholder Experience, Marketing, and Communications 

 
[5] The Prevention Services division is responsible for supporting employers, 

workers and joint health and safety committees in preventing workplace 
injury, disease and death, and for enforcing the occupational health and 
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safety provisions of the WCA. Employees in this Division are responsible 
for, among other things: 

[a] Undertaking inspections, investigations and inquiries on matters 

of occupational health and safety and occupational environment; 

[b] Providing services to assist joint health and safety committees, 
worker health and safety representatives, employers and workers 
in maintaining reasonable standards for occupational health and 

safety and occupational environment; 

[c] Providing information and advice relating to the WCB’s 
administration and to occupational health and safety and 
occupational environment generally; 

[d] Promoting public awareness of matters related to occupational 
health and safety and occupational environment; and 

[e] Preparing and maintaining statistics relating to occupational 
health and safety and occupational environment. 

[6] The Claims & Rehabilitation Services (“CRS”) division is responsible for 
the intake and adjudication of injured workers’ claims, payment to 
workers, and providing support services to workers and employers 
towards a safe, durable return to work. Claims and Rehabilitation Services 
is most often the first point of contact for an injured worker. When work-
related injuries and illness occur, CRS teams make entitlement decisions 
on compensation benefits and administer health care and wage-loss 
benefits, permanent disability, and survivor benefits. CRS employees 
work with external partners to rehabilitate injured workers and with the 
goal of returning them to safe, lasting employment. 

[7] The Assessments and Finance division oversees management of the 
accident fund and ensures sound financial management of the workers’ 
compensation system. The Assessments team is responsible for assisting 
employers and business stakeholders with coverage, assessment rates, 
and payment of premiums. The Finance team is responsible for financial 
reporting and budgeting, and accounts and health care providers payable, 
payroll, banking, insurance, and providing financial services to divisional 
management. 

[8] The Executive Operations division supports the President and Chief 
Executive Officer (the “CEO”) in fulfilling their responsibilities and 
oversees the independent functions at WorkSafeBC. Their work 
encompasses corporate governance, corporate assurance, corporate 
issues management, strategic research, policy and regulation, and 
executive operations. They support the President and CEO’s 
responsibility to fulfill key duties with the Board of Directors, lead and 
develop the leadership team, and engage with stakeholders. 

[9] The Innovation, and Technology, Analytics, and Property (“ITAP”) division 
is responsible for driving business and workplace innovation of WCB, and 
leads technology and analytics advancement across the organization. 
The ITAP team provides strategies and services to enable WCB’s 
business areas to deliver products and supports to employers, workers, 
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and providers across B.C. The ITAP team provides technology support to 
WorkSafeBC employees, the Workers' Compensation Appeal Tribunal, 
Workers' Advisers Office, and Employers’ Advisers Office, as well as to 
external stakeholders accessing online services. They also ensure that all 
WorkSafeBC systems are stable and secure. 

[10] The Law and Policy division provides the WCB and its stakeholders with 
legal and related services required by the WCA and other statutes through 
in-house expertise, including compliance with the WCA, and privacy 
legislation. This division also provides advice and services to the Board of 
Directors, other WorkSafeBC divisions, the Ministry of Labour, external 
stakeholders, and the general public. 

[11] The People and Culture division’s responsibilities include: 

[a] Leadership and development of corporate People and Culture 
strategy, policy, planning, initiatives, and services. 

[b] Administration of People and Culture policy, initiatives and 
standards, collective agreement requirements, quality assurance 
activities and reporting requirements. 

[c] Consultation, advice, and support to line management on People 
and Culture/LR matters and the administration of collective 

agreement provisions, People and Culture policies and practices. 

[d] Administration and/or coordination of corporate People and 
Culture requirements (e.g., safety and wellness programs, People 
and Culture management information reporting, benefits and 

salary administration, recruitment, exclusions process, etc.).  

[12] The Stakeholder Experience, Marketing, and Communications division 
engages with external stakeholders and our employees with the goals of: 

[a] Understanding the needs of those WorkSafeBC serves; 

[b] Designing and distributing solutions; 

[c] Raising awareness of workplace health and safety; 

[d] Championing stakeholder-centred communication; and 

[e] Identifying emerging issues and safeguard the corporate 
reputation. 
 

[13] There are approximately 3,440 employees in the bargaining unit, 
employed in all divisions of the WCB. 

[14] The bargaining unit employees are based out of the Employer’s locations 
throughout the province, with approximately 63% of members based out 
of the Richmond head office. 

[15] Approximately 65% of bargaining unit employees work in the two major 
divisions of the WCB: the Claims & Rehabilitation Services Division and 
the Prevention Services Division. 
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II. THE COLLECTIVE AGREEMENT 

[16] The Union and the Employer are parties to a Collective Agreement, with 
a term of April 1, 2022 to March 31, 2025, which continues to be in force 

(the “Collective Agreement”), (JBOD, Tab 1). 

[17] Prior to the Collective Agreement, the Employer and the Union were 
parties to a Collective Agreement with a term of April 1, 2019 to March 31, 
2022 (the “Previous Agreement”) (JBOD, Tab 2). 

[18] The Collective Agreement and the Previous Agreement both contain and 
contained provisions regarding working at home. 
 

III. WORK AT HOME PRE-PANDEMIC 

[19] Prior to the COVID-19 pandemic (the “Pandemic”), a limited number of 
bargaining unit members had approval to work from home on a hybrid 
basis. In the year preceding the Pandemic, just over 200 bargaining unit 
employees worked from home, on a hybrid basis. 

[20] The employees who worked from home prior to the Pandemic did so 
under the Letter of Understanding No. B22 from the Previous Agreement 
(the “2019-2022 LOU B22”). Work at home language has been in the 
Collective Agreement in the form of a letter of understanding since 2009. 

[21] At JBOD, Tab 3, is a WCB spreadsheet of all bargaining unit members 
approved to work from home, on a hybrid basis, prior to the COVID-19 
pandemic. The Union was not provided with this spreadsheet at any time, 
except and until as part of the 2025 arbitration processes. 

[22] At JOBD, Tab 4, is a copy of a WCB powerpoint presentation. The Union 
was not provided with a copy of this powerpoint presentation, except and 
until as part of the 2025 arbitration processes. 

[23] The 2019-2022 LOU B22 limited employees approved for a working-at-
home arrangement to working under 36.25 hours per month at home. 
The remainder of work hours were carried out at the Employer’s offices 
(or in some cases, in field work). Under the 2019-2022 LOU B22 no 
employees worked primarily or exclusively from home. 

 

IV. COVID-19 PANDEMIC 

[24] On March 11, 2020, the World Health Organization (“WHO”) declared the 
novel coronavirus (COVID-19) outbreak a global pandemic. 

[25] In early March 2020, the Union and Employer agreed, that in the 
circumstances, it was appropriate to expand the hours a bargaining unit 
member could work at home to be unlimited. 

[26] During the course of the Pandemic, representatives of the Union, Kristy 
Child, and of the Employer, Brad Gehring, continued to have their bi-
weekly meetings, that had been in place prior to, and continue in place, 
post-Pandemic. In additional, Ms. Kristy and Mr. Gehring would meet or 
communicate as necessary, sometimes on a weekly basis or more, to 
discuss all issues arising as a result of the Pandemic, including any work 
at home issues. 
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[27] On March 17, 2020, British Columbia’s Provincial Health Officer (“PHO”) 
provided notice that the transmission of SARS-CoV-2, which has caused 
the serious communicable disease known as COVID-19, constituted a 

regional event and an emergency under the Public Health Act. 

[28] On March 18, 2020, the provincial government declared a provincial state 
of emergency due to COVID-19. The state of emergency was lifted on 
June 30, 2021. 

[29] At the outset of the Pandemic, the Employer took immediate steps to 
safeguard employees. This included implementing a wide range of health 
and safety measures to reduce the risk of transmission of the COVID-19 
virus. 

[30] Among such safety measures was requiring employees to work from 
home if operationally feasible, commencing on or around March 18, 2020, 
which was a measure the Employer and Union discussed. 

[31] By March 20, 2020, approximately 1,500 bargaining unit employees were 
working fully remotely. Minimal employees were required to attend the 
office at this time. At JBOD, Tab 5, is a copy of an email sent to all WCB 
employees, with a message from the CEO of WCB, Anne Naser, dated 
March 20, 2020, accounting for the number of employees working at 

home. 

[32] On March 23, 2020, the Employer closed its offices to the public and 
moved its services to online and phone. 

[33] On March 27, 2020, approximately 90% of the bargaining unit employees 

were working fully remotely. 

[34] At this time, the Employer put in place policies and procedures that 
employees were required to follow for the protection of personal and other 
information while working outside the office, as well as for the 
occupational health and safety of employees while working remotely. This 
included the Employer requiring all employees working remotely to fill out 
a “COVID-19 Working Remotely Arrangement”. Attached as JBOD, Tab 
6, is a copy of the COVID-19 Working Remotely Arrangement. 

[35] Attached as JBOD, Tab 7, is a copy of the Employer’s Working from home 
during the COVID-19 pandemic fact sheet for employees, dated March 
19, 2020. 

[36] Attached as JBOD, Tab 8, is a copy of the Employer’s Working from 
home Q&A fact sheet for employees, dated March 24, 2020. 
 

V. WORK ARRANGEMENTS AS PANDEMIC RESTRICTIONS EASE 

[37] In July 2020, the Employer resumed limited on-site services. At that time, 
for the majority of employees the WCB maintained a “work-from-home 
model where possible” due to the Pandemic. 

[38] In or around September 2020, the Employer established a project group 
called the “Future of Work Task Force” to make recommendations to the 
Executive Leadership Team (“ELT”) with respect to work arrangements 
post-pandemic. 
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[39] In early 2021, the Task Force recommended, and the ELT approved, the 
first iteration of a Hybrid Work Model (the “Hybrid Model”), planned to be 
used post-Pandemic. The Hybrid Model contemplated employees working 
either: (1) full-time in the office; (2) remotely, with the requirement to 
attend an assigned office as determined for certain aspects of their work; 
or (3) mobile, with the requirement to attend an assigned office as 
determined for certain aspects of their work. The Employer did not expect 
any employees to be fully remote or fully mobile under the first iteration of 
the Hybrid Model. 

[40] Attached as JBOD Tab 9 is a February 19, 2021 email from the Employer 
to the Union with a draft WSN announcement. 

[41] The Employer’s WSN announcement to employees regarding the first 
iteration of the Hybrid Model, dated February 24, 2021, is attached as 
JBOD, Tab 10. 

[42] In early June 2021, the Employer announced to employees that “our new 
hybrid model” was planned for September 2021. An email from Brad 
Gehring to Kristy Child dated June 8, 2021 concerning this announcement 
is attached as JBOD, Tab 11. 

[43] In June 2021, the Employer and Union engaged in discussions about a 
potential formal written agreement on hybrid work arrangements. The 
Employer provided the Union with a proposal for a Memorandum of 
Agreement Re: Hybrid Work Arrangement. An email dated June 14, 2021 
with a draft Memorandum of Agreement is attached as JBOD, Tab 12. On 
June 14, 2021, the Union provided the Employer with edits for discussion 
to the proposed Memorandum. Attached is as JBOD, Tab 13 is an email 
dated June 14, 2021 with an edited Memorandum. 

[44]  On or around July 1, 2021, the Employer began re-opening its offices to 
the public. At this time, the Employer also expanded in-office work, 
including directing some employees to return to full in office work, and 
others on a rotational basis. At the same time, bargaining unit 
employees who wished to work in office were permitted to by making a 
request to their manager. 
 

[45] Attached as JBOD, Tab 14, is a copy of an Employer’s email, dated July 
14, 2021 with a subject line “Administrative Assistants Returning to 

Office Follow Up”. 

[46] Under the Hybrid Model, in the Prevention Services Division, the 
Employer categorized the vast majority of employees as “primarily 
remote”, either working primarily from home (approximately 203-210 
employees) or mobile (approximately 363 employees), with only a few 
employees categorized as “primarily in the office” or “full time in the office”. 

[47] Attached at JBOD, Tab 15, is the WCB’s Divisional Hybrid 
Operationalization Plans for the Prevention Services Division dated July 

2021. 

[48] In the Claims & Rehabilitation Services Division, the vast majority of 
employees were designated as “primarily from home” (approximately 
1345 employees). 
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[49] Attached at JBOD, Tab 16, is the WCB’s Divisional Hybrid 
Operationalization Plans for the Claims & Rehabilitation Services Division, 
dated April-July 2021. 

[50] The Employer initially planned to implement the first iteration of the Hybrid 
Model in the fall of 2021. Copies of the Employer’s WSN announcements 
to employees regarding the fall implementation of the Hybrid Model dated 
August 3, 2021 and August 23, 2021 are attached at JBOD, Tab 17, and 

at JBOD, Tab 18, respectively. 

[51] In September 2021, the implementation of the Hybrid Model was delayed 
due to the state of the COVID-19 pandemic. The Delta variant of COVID-
19 was the predominant variant circulating in B.C. at the time. 

[52] On or around September 25, 2021, the CEU and the Employer reached a 
Letter of Agreement Re: Hybrid Work Arrangement. (“2021 LOA”). 
Attached at JBOD, Tab 19, is a copy of the 2021 LOA, dated September 
25, 2021. 

[53] The 2021 LOA recognized that employees were currently working from 
home outside of the 2019-2022 LOU B22. This was in part, because the 
2019-2022 LOU B22 did not allow employees to work from home beyond 
36.25 hours per month. The Hybrid Work Model, and employees’ work 
arrangements during the COVID-19 pandemic, had the majority of 
employees working from home beyond 36.25 hours per month. 

[54] On November 25, 2021, the Employer announced it would be 
implementing the first iteration of the Hybrid Model by the third week of 
January 2022. A copy of the Employer’s November 25, 2021, WSN 
announcement is attached at JBOD, Tab 20. 

[55] On December 29, 2021, the Employer introduced a Remote Work Policy 
applying to all WorkSafeBC employees. The stated purpose of the policy 
was “to support WorkSafeBC’s hybrid model, while ensuring effective 
remote work arrangements that protect employee health and safety, 
safeguard WorkSafeBC’s security systems and personal and confidential 
information, and ensure continued individual/team productivity and 

successful business outcomes.” 

[56] The Remote Work Policy stated: “At any time, with reasonable written 
notice, the employee’s manager may permanently change the employee’s 
scheduled workdays in the office or terminate a remote work arrangement 
where the situation is no longer appropriate, no longer working, or 
operational requirements change”. 

[57] The Remote Work Policy stated: “…a manager may need to vary an 
employee’s work location schedule on an ad hoc basis (for example, to 
attend meetings or training in person). In these cases, the manager will 
provide at least 24 hours’ notice where possible”. 

[58] A copy of the Remote Work Policy is attached at JBOD, Tab 21. 

[59] In conjunction with the Remote Work Policy, the Employer also introduced 
the Remote Work Declaration. The Employer required all employees who 
worked at home to fill out a Remote Work Declaration. A copy of the 
Remote Work Declaration is attached at JBOD, Tab 22. 
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[60] The Employer had first sought the Union’s feedback on a draft Remote 
Work Agreement. Attached at JBOD, Tab 23 are emails dated November 
9, 2021 between the Union and Employer, with Union edits to a draft 
Remote Work Agreement and emails between the Union and Employer 
dated November 23, 2021 at JBOD, Tab 24. 

[61] On November 25, 2021, the Employer announced to employees that that 
the Hybrid Model would launch in January 2022. The Employer first sent 
a draft of this announcement to the Union. Attached at JBOD, Tab 25 are 
emails between the Employer and the Union dated November 24, 2021, 
with a draft announcement. 

[62] On January 5, 2022, the Employer paused the implementation of the 
Hybrid Model in light of the PHO’s announcement imposing new province-
wide measures to address the spread of COVID-19. The Employer 
advised employees that hybrid activities would be deferred for a few 
weeks. 

[63] On February 23, 2022, the Employer communicated to employees that 
the first iteration of the Hybrid Model would begin on April 19, 2022. The 
Employer announced that the decision followed the easing of COVID-19 
restrictions by the PHO. Attached at JBOD, Tab 26, is the Employer’s 

February 23, 2022 communication to all employees. 

[64] On March 14, 2022, the Employer communicated to all employees that 
there would be a stagger of teams coming into the office after April 19, 
2022. Attached at JBOD, Tab 27 is the Employer’s March 14, 2022 

communication to all employees. 

[65] The majority of the bargaining unit employees continued to work either 
completely or primarily from home during the period of July 1, 2021 to April 
2022. 

[66] On April 19, 2022, the Employer launched the first iteration of the Hybrid 
Model. 

[67] The first iteration of the Hybrid Model involved employees working in one 
of four ways: 

• Primarily office-based employees: 
o Full time in the office five days per week 
o Primarily in the office – for a majority of the week 

 

• Primarily remote employees: 
o Primarily from home 
o Mobile – employees that travel for a large part of their job 
 

[68] Under the Hybrid Model the Employer did not allow any employees to 
work from home 100% of the time. 

[69] In or around in late March 2022, employees were required to complete 
Remote Work Declarations setting out the regular schedule on which 
they would work remotely. For the vast majority of bargaining unit 
employees, this included working primarily remotely (usually at their 
home residence), and attending the office in accordance with their 
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Remote Work Declaration and/or as directed by their managers. 
 

VI. 2022 BARGAINING 

[70] On October 17, 2022, the CEU and the Employer commenced collective 
bargaining for the Collective Agreement. 

[71] The Employer’s primary note taker for collective bargaining in 2022 was 
Monique MacIntyre: 

[a] attached at JBOD, Tab 28, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on October 17, 2022; 

[b] attached at JBOD, Tab 29, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on October 19, 2022; 

[c] attached at JBOD, Tab 30, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on October 20, 2022; 

[d] attached at JBOD, Tab 31, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 1, 2022; 

[e] attached at JBOD, Tab 32, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 2, 2022; 

[f] attached at JBOD, Tab 33, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 7, 2022; 

[g] attached at JBOD, Tab 34, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 8, 2022; 

[h] attached at JBOD, Tab 35, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 9, 2022; and 

[i] attached at JBOD, Tab 36, is a true copy of Ms. MacIntyre’s 
notes from collective bargaining on November 14, 2022. 

[72] The Union’s representatives at the bargaining table included Kristy Child 
(the Union’s lead spokesperson), Laura Snow, and Michael Hess. 

[73] Attached are true copies of the notes of Kristy Child as follows: 

[a] Notes from collective bargaining on October 17, 2022 at JBOD, 
Tab 37 (notes of Employer’s Opening, Notes of Union Opening, 
Notes on Employer’s Proposal LOU BXX – Hybrid Work 

Arrangement); 

[b] Notes from collective bargaining on November 8, 2022 at JBOD, 
Tab 38 (notes on Employer’s Proposal); 

[c] Notes from collective bargaining on November 9, 2022 at JBOD, 

Tab 39 (Union questions with Employer answers); and 

[d] Notes from collective bargaining on November 14, 2022 at JBOD, 
Tab 40 (Union proposal with Union notes, Employer Proposal with 
Union notes). 
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[74] Attached are true copies of the notes of Laura Snow: 

[a] Notes from collective bargaining on October 17, 2022 at JBOD, 
Tab 41; 

[b] Notes from collective bargaining on November 7, 2022 at JBOD, 
Tab 42; 

[c] Notes from collective bargaining on November 8, 2022 at JBOD, 
Tab 43; 

[d] Notes from collective bargaining on November 9, 2022 at JBOD, 
Tab 44; and 

[e] Notes from collective bargaining on November 14, 2022 at 
JBOD, Tab 45. 
 

[75] Attached are true copies of the notes of Michael Hess: 

[a] Notes from collective bargaining on October 17, 2022 at JBOD, 
Tab 46; 

[b] Notes from collective bargaining on November 7, 2022 at JBOD, 
Tab 47; 

[c] Notes from collective bargaining on November 8, 2022 at JBOD, 
Tab 48; 

[d] Notes from collective bargaining on November 9, 2022 at JBOD, 
Tab 49; and 

[e] Notes from collective bargaining on November 14, 2022 at 
JBOD, Tab 50. 
 

[76] Among the Employer’s initial proposals tabled on October 17, 2022 was 
an “LOU BXX – Hybrid Work Arrangement” (JBOD, Tab 51), changes to 
Article 15 – Pre-Posting Placements and Posting of Positions (JBOD, Tab 

52), and a proposal to delete the 2019-2022 LOU B22 (JBOD, Tab 53). 

[77] Among the Union’s initial proposals tabled on October 17, 2022 was a 
proposal to delete LOU B22 (JBOD, Tab 54), a proposal for a new Article 
73 – Work at Home Arrangements (JBOD, Tab 55), a proposal for LOU 
B26 re: Article 26 – PILOT – Flexible Work Schedule/Compressed Work 
Week (JBOD, Tab 56), and a proposal to amend Article 15 – Pre-Posting 
Placements and Posting of Positions (JBOD, Tab 57). 

[78] On October 19, 2022, the Employer tabled revisions to its Article 15 

proposal (JBOD, Tab 58). 

[79] Subsequently on October 19, 2022, the Union tabled revisions to its Article 
15 proposal (JBOD, Tab 59). 

[80] On November 1, 2022, the Union tabled a revised offer on Article 15 
(JBOD, Tab 60). The Union’s revised offer accepted the Employer’s 
proposed language from October 19, 2022, regarding Article 
15.03(a)(viii). 

[81] On November 2, 2022, the Employer tabled a revised offer on Article 15 
(JBOD, Tab 61). The Employer and the Union agreed to this offer, and 
signed off on this language that day (JBOD, Tab 62). 

[82] On November 7, 2022, the Union tabled revisions to its proposed Article 
73 (JBOD, Tab 63). 
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[83] On November 8, 2022, the Employer proposed revisions to LOU B22 
(JBOD, Tab 64). 

[84] On November 9, 2022, the Union tabled questions about the Employer’s 

November 8, 2022 proposal on LOU B22 (JBOD, Tab 65). 

[85] On November 10, 2022, the Union and Employer spokespeople 
exchanged emails on LOU B22 (JBOD, Tab 66), but the parties did not 
meet in person on that day. 

[86] On the morning of November 14, 2022, the Union tabled a document 
entitled “Work At Home – 27 Years of Bargaining History Between WCB 
& CEU” (JBOD, Tab 67) and a revised proposal on Article 73 – Work At 
Home Program (JBOD, Tab 68). 

[87] On the afternoon of November 14, 2022, the parties reconvened at which 
time the Employer asked the Union questions about the Union’s latest 
proposal. 

[88] On the afternoon of November 14, 2022, the Union and Employer 

spokespeople exchanged emails on LOU B22 (JBOD, Tab 69). 

[89] On the afternoon of November 14, 2022, the Employer tabled a revised 
proposal on LOU B22 (JBOD, Tab 70). 

[90] On the afternoon of November 14, 2022, the Parties agreed to language 

on LOU B22 (JBOD, Tab 71). 

[91] Among the changes to LOU B22 were the removal of restrictions on the 
number of hours an employee may work from home. 

[92] The Employer and the Union agreed that bargaining unit members’ work 
arrangements at the time of bargaining were, as a result of bargaining in 
2022, converted into WAH  
 

VII. WORK ARRANGEMENTS SINCE COLLECTIVE BARGAINING IN 2022 

[93] The Employer and Union agree that in accordance with Article 73 of the 
Collective Agreement, the LOU B22 provides the terms and conditions for 
employees working at home. 

[94] Following collective bargaining in 2022, the vast majority of bargaining unit 
employees who were working from home at the time of bargaining and 
who have not changed jobs continued to work under the same hybrid work 
at home schedule as they did prior to bargaining. 

[95] On March 29, 2023, the Employer gave the Union and affected employees 
notice stating: “As per LOU B22 20(d), WorkSafeBC is providing a 
minimum of 45 days’ written notice to the CEU and staff in the Visiting 
Specialist Clinic that, due to operational reasons, a new hybrid model is 
being introduced. The Medical Office Assistant classification will be 
required to report to the Richmond work location a minimum of 3 days per 
week effective May 15, 2023. Additionally, the Film Distributor 
classification will we able to work from home 1 day per month”. Attached 
at JBOD, Tab 72, is a copy of the notice given by the Employer to the 

Union. This Union did not grieve this notice. 
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[96] On February 7, 2024, Employer and Union representatives met. Attached 
at JBOD, Tab 73 and 74 are the Union’s and WCB’s notes of the February 
7, 2024 meeting, respectively. 

[97] In or about March 2024, the Employer announced that managers and 
excluded staff would be required to transition to working primarily in office 
over the next few months. Attached at JBOD, Tab 75 is a March 14, 2024 
WSN Story “Adapting our work model”. 

[98] On June 14, 2024, the Employer gave the Union, and the affected 
employee notice stating: “As per LOU B22 20(d), WorkSafeBC is 
providing 45 days’ written notice to the CEU and the incumbent in the 
Support Services Coordinator in the Fort St. John office, due to 
operational reasons, they will be required to report to the office 3 days per 
week effective July 29, 2024”. Attached at JBOD, Tab 76, is a copy of the 
notice given by the Employer to the Union. The Union did not grieve this 
notice. 

[99] Attached at JBOD, Tab 77 is an email from Sylvio Pasqua to Nicholas Yu 
dated August 22, 2024 with a subject line: “In person Thursday Team 
meetings Update”. Prior to this email, the Employer and Union exchanged 
emails, in which the Employer advised the Union of the Safety Advisors 
that “Going forward, and the reason for the 45 day notice, is that we will 
be requiring them to come into the office every Thursday instead of 
Tuesday as their “set day”. Attached at JBOD Tab 78 is a copy of the 
email exchange between the Employer and the Union with a subject line 
“RE: LOU B22_WSBC _Safety Advisors” with dates August 2-13, 2024. 
The Union did not grieve these emails. 

[100] Up to July, 2025, the vast majority of the bargaining unit employees who 
have not changed jobs have continued to work primarily from home (over 
90%), attending the office when required to by their manager for 
occasional in-office days, on the same schedule as they had since 
bargaining 2022 or since starting work in their position. 

VIII.  THE EMPLOYER’S NEW IN-OFFICE REQUIREMENTS 

[101] On November 21, 2024, Employer and Union representatives met, at 
which time the Employer told the Union there would be an email released 
that day to all employees announcing that the Employer would be 
changing its work model, and requiring all employees to attend the office 
on a weekly basis starting July 2025, with the majority attending between 
one to three days per week. 

[102] That day, on November 21, 2024, the Employer sent all employees an 
email announcing “changes about how we work that will be happening 
over the course of 2025” which was stated to include “attending the office 
on a more regular weekly basis”. In this email, the Employer stated the 
current work arrangements were “no longer meeting the needs and goals 
we have, of fostering greater in-person connection and collaboration 
between colleagues, in order to fulfill our mandate effectively and meet 
business outcomes and stakeholder expectations”. Attached at JBOD, 
Tab 79, is the Employer’s November 21, 2024 email to all employees. 
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[103] On November 22, 2024, the Employer sent the Union notice under section 
54 of the Labour Relations Code and LOU B22. The notice, the 
Employer’s email, and the Union’s reply email all dated November 25, 

2024 are attached at JBOD, Tab 80. 

[104] On November 25, 2024, the Employer sent all employees a further email 
on planned changes applicable to bargaining unit employees. In this 
email, the Employer explained that each classification would be 
categorized into a specific “persona” that would correspond to a set in-
office cadence. Attached at JBOD, Tab 81, is the Employer’s November 
25, 2024 email to all employees, as forwarded by the Employer to the 
Union. 

[105] On November 26, 2024, the Employer provided the Union with a list of all 
bargaining unit classifications organized by “Persona”. Attached at JBOD, 
Tab 82, is the Employer’s November 26, 2024 email with the “Personas 
by Role” document attached. 

[106] On April 24, 2025, the Employer sent out an email to all employees, 
reminding them of the announcement made in November 2024 regarding 
the transition to a revised work model, with employees attending the office 
on a more frequent basis. In this email, the Employer informed employees 
that they would be receiving a personalized letter from their director, 
confirming their persona, assigned work location, and the date on which 
they would be expected to commence attending the office in accordance 
with their persona. Attached at JBOD, Tab 83, is a copy of this email. 

[107] Commencing April 24, 2025, and the days immediately following, the 
Employer sent employees individual letters, via email from their directors, 
informing them of their persona, work location, and date on which they 
were expected to commence attending the office in accordance with their 

persona. Attached at JBOD, Tab 84, is a template of these letters. 

[108] The setting of the precise days of the week each employees would be 
required to work in-office in accordance with their assigned persona 
differed by manager and by department. For some bargaining unit 
employees, in-office days of the week have been unilaterally set by 
management, others by lottery, others with some employee input into 
which days of the week the employee will attend the office in accordance 
with their assigned persona, others with some potential to change the 

days of the week in-office on an “ad hoc” basis. 

[109] On May 14, 2025, the Union filed Policy Grievance 2025-G-006. The 
Union’s covering email and Grievance letter are attached as JBOD, Tab 
85. 

[110] Starting July 2, 2025, and continuing until November 2025, bargaining unit 
employees began to attend the office on a weekly basis in accordance 
with the persona the Employer assigned to their classification. 

IX. FEATURES OF WORKING AT HOME 

[111] Employees who work from home are able to securely access their digital 
files and documents remotely. All employees who work from home are 
provided with WCB laptops, with cameras and Microsoft Teams (“MS 
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Teams”) application to participate in group meetings by video 
conferencing and group chat messages. They are able to securely sign 
on to the WCB’s entire system, including the intranet and Claims 
Management System (“CMS”). In this regard, employees are able to 
access everything remotely from their laptop that they could access from 
their desktop in their office location. All WCB policies, pertinent 
Regulations, template forms and more are on the WCB intranet system. 

[112] Although documents and work are primarily stored electronically, there 
are some materials that cannot be accessed from home, such as paper 
files and new incoming physical mail. Throughout the Pandemic, and to 
this day, some departments required certain employees to attend the 

office to access or scan these materials on a regular basis. 

[113] Employees utilize CMS, telephone, email and various MS Teams features 
when working from home and at the office to stay in contact with their 
managers and co-workers. 

[114] Features of MS Teams include: creating groups of employees within the 
application, instant messaging for quick discussions and immediate 
feedback, video chats and conferencing for face-to-face conversations 
(one-on-one or with a group), and sharing documents. 

[115] Employees can use MS Teams to invite users from outside of 
WorkSafeBC to participate as a guest in a video chat. 

[116] MS Teams enables employees to mark themselves as available, busy, 
away, or offline. 

[117] During the Pandemic, MS Teams was used by employees and their 
managers for video conferencing to conduct training and team building 
activities. MS Team is sometimes used for these activities, however, for 
the past few years, and continuing to-date, the WCB has required certain 

training be conducted in-person, as well as team building activities. 

[118] Where appropriate, MS Teams continues to be used for video 
conferencing meetings among employees and their managers, including 
for “hybrid” meetings where some participants are physically in-person in 
the office, and others join by MS Teams from their home or another SDL. 
However, some managers now require team meetings to be conducted 
in-person. 

[119] Where appropriate, MS Teams continues to be used by employees to 
conduct video conferencing with injured workers, employers and other 
external stakeholders. 

[120] Some employees use alternative platforms, such as Zoom video 
conferencing, to communicate with external stakeholders, depending on 

the external stakeholder’s preference. 

8 The parties reserved the right to call evidence that was not in conflict with the ASF. The 
Union called Kristy Child (“Child”) as a witness.  Child is the Union’s Chief of Labour 
Relations and Operations and was the chief spokesperson for the Union during the 
2019 and 2022 rounds of bargaining. The Employer called four witnesses, each 
employed in excluded positions with the Employer: Wendy Strugnell (“Strugnell”), Head 
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of People and Culture, Angela Lee (“Lee”) Talent Acquisition Manager, Shelby Larson 
(“Larson”) Director of Case Management Services and Brad Gehring (“Gehring”) 
Director, Labour Relations and Analytics. Gehring was the Union’s lead negotiator in 
the 2022 round of collective bargaining. 
 

9 Although there were differences in the witnesses’ recollection of certain events, each 
testified in an honest and forthright manner. I attribute any differences in their versions 
of events to their experience of the circumstances, rather than being due to an attempt 
to mislead. I will discuss this conclusion in more detail below, as the Employer made 
extensive submissions regarding credibility in final argument. 
 

10 Much of the most critical evidence related to how the current iteration of LOU B22 
came to be included in the Collective Agreement, with a focus on the lead up to 
bargaining and various exchanges by the parties during the 2022 round of collective 
bargaining. The ASF sets out in detail the Employer’s transition from an arrangement 
that permitted only a handful of employees to work remotely, to one in which virtually 
all employees were working remotely due to the Pandemic, through to the 
establishment of a hybrid working model, as well as the introduction by the Employer of 
a Remote Work Policy, applicable to all employees on December 29, 2021. 
 

11 In April 2022, the Employer began to implement a hybrid remote working model.  
Employees continued working for the most part remotely, attending the office in 
accordance with a Remote Work Declaration they were required to complete and as 
directed by their managers.  

 

12 The establishment and implementation by the Employer of its Remote Work 
Declarations, Remote Work Agreements, Remote Work Policy, or its hybrid remote 
working model were not grieved by the Union. 
 

13 Although there are other important facts to be concluded from the evidence, the 
primary differences between the parties regarding the meaning of LOU B22 arise from 
what the parties said and understood during the 2022 round of collective bargaining 
and thereafter. 
 

14 When collective bargaining commenced in mid-October 2022, the Union tabled a 
proposal that deleted LOU B22 (which, under the Previous Agreement only extended 
remote work opportunities to a small number of classifications) and proposed to 
replace it with a new version of Article 73 of the Previous Agreement. This proposal 
sought to codify rules, rights and obligations regarding WAHAs in the next collective 
agreement. The proposal also included changes to the posting and pre-posting 
language in Article 15 and to the LOU related to Flexible Work Schedules/Compressed 
Work. 

 

15 The Union’s initial proposal included Article 73.05, which read: 
 

73.05  Alteration & Termination of arrangement 
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a) All work at home arrangements will be reviewed by the employee and their manager at 

least once per calendar year. 

 

b) Work at home arrangements may be altered through mutual agreement of the manager 

and employee at any time. 

 

c) Work at home arrangements may be cancelled by a participating employee with sixty (60) 

calendar days’ written notice provided to their manager.  Where an employee has 

reasonable grounds to request the cancellation of the work at home arrangement with 

less than the minimum sixty (60) days’ notice, the Board will make a serious attempt to 

accommodate such a request, subject to operational requirements. 

 

d) The Board may suspend or cancel an employee’s work at home arrangements: 

 

 (i) with just cause; 

 (ii) if the Board places the employee on a performance improvement plan; or 

(iii)  due to operational requirements, upon the provision of sixty (60) calendar days’ 

written notice to both the employee and the Union.  This notice shall include the 

operational reasons for the suspension/cancellation. 

 

e) The work at home arrangement automatically terminates if the employee leaves the 

position this is the subject of the work at home arrangement. 

(underlined emphasis added) 

 
16 The Employer also tabled a proposal addressing WAHAs. The Employer proposed to 

delete LOU B22 and replaced it with a new LOU BXX-Hybrid Work Arrangement. In 
addition, the Employer proposed changes to Article 15. The Employer’s new LOU BXX 
proposal was largely aspirational in nature, mirroring a Letter of Agreement the Union 
and Employer had reached in September 2021 to recognize that many employees 
were working remotely contrary to the terms of the Previous Agreement during the 
Pandemic. 
 

17 The Employer’s proposal expressed the parties’ commitment to open communication 
and resolution of issues that arose from the implementation of hybrid work 
arrangements, i.e. those established by way of the Employer’s Remote Work Policy. In 
addition, the proposal expressed a commitment to “modifying and establishing new 
collective agreement language and consulting on revisions to existing and new policies 
where required to support the implementation of and changes to hybrid work 
arrangements.” 
 

18 While the Union sought to introduce new rules related to WAHAs in the next collective 
agreement, the Employer was content for WAHAs to be addressed through the 
Employer’s policies.  Given the parties clearly different approaches to the issue, Child 
and Gehring agreed to leave the issue of WAHAs until later and to focus on other 
bargaining interests and priorities. 
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19 Near the end of the day on November 8, 2022, the Employer table a counterproposal 
to the Union’s Article 73 proposal. The counterproposal included a new version of LOU 
B22, entitled “Hybrid Work Arrangement”. The Employer’s counterproposal included 
the following, in paragraph 6 of LOU B22 and amending parts of the Union’s proposal 
for a new Article 73.05: 

 

6 Alteration & Termination of arrangement 

a) All work at home arrangements will be reviewed by the employee and 

their manager at least once per calendar year. 

a) Work at home arrangements HWA may be altered through mutual 

agreement of the manager and employee at any time. 

 

b) Work at home arrangements HWA may be cancelled by a participating 

employee with sixty (60) thirty (30) calendar days’ written notice provided to 

their manager.  Where an employee has reasonable grounds to request the 

cancellation of the work at home arrangement HWA with less than the 

minimum sixty (60)  thirty (30) calendar days’ notice, the Board will make a 

serious attempt to accommodate such a request, subject to operational 

requirements. 

 

c) The Board may suspend, alter or cancel an employee’s HWA work at home 

arrangements: 

 

(i) with just cause; 

(ii) for a bona fide reason; 

(iii) if the Board places the employee on a performance improvement plan; 

(iv) if the employee is under a probationary period; or 

(v) due to operational requirements, upon the provision of sixty (60) thirty 

(30) calendar days’ written notice to both the employee and the Union.  

This notice shall include the operational reasons for the 

suspension/alteration/cancellation. 

 

d) The HWA work at home arrangement automatically terminates if the 

employee leaves the position this is the subject of the HWA work at home 

arrangement. 

(underlined emphasis added) 

 

20 Child’s note to herself on her copy of the Employer’s November 8, 2022 counter-
proposal indicates, among other things, she did not agree with the addition in 
paragraph 6(c) of the words “alter” (see introductory sentence) and “alteration” (see 
sub-paragraph (c)(v)). Child’s note states:  “can’t  . . . need mutual agreement”. 
 

21 The Union was very unhappy with the Employer’s counterproposal in general.  Child 
and the Union’s bargaining committee viewed it as lacking rules and structure for 



- 20 - 
 

WAHAs, unbalanced in favour of the Employer and akin to Employer policy dressed up 
as collective agreement language. Child’s saw the counterproposal as authoritarian, 
unilateral and framed in a tone she believed was counter-productive to reaching an 
agreement on WAHAs. Child told Gehring as much. The day ended with a testy 
exchange in which Gehring said he was insulted by the Union’s criticism of the 
proposal as being “nothing” and Child stating: “I can tell you it won’t be 6 pages of 
policy”. 

 

22 The Union took the proposal away to review in caucus. Child and the Union bargaining 
team crafted 27 questions they intended to ask the Employer when they next met in 
bargaining. The purpose of the 27 questions was to attempt to obtain clarity from the 
Employer regarding the counterproposal and to try to demonstrate what the Union saw 
as inconsistencies and undefined terms and to show the Employer that the Union 
viewed the counterproposal as unacceptable. 

 

23 The Union gave a copy of its 27 questions to the Employer, who indicated that it would 
review them and come back with answers. Of particular relevance to the issues before 
me is Question 13 on the Union’s 27 question document, which reads: 

 

13.  In the employer’s proposed 6(a), the manager and employee may 
mutually agree to alter an arrangement (how did this arrangement come 
to be?) – but in 6(c), the employer’s proposal speaks to the Board 
unilaterally altering the employee’s arrangement.  This is contradictory. Is 
it the employer’s suggestion that the Board may not only suspend and 
cancel, but they may unilaterally change an employee’s work at home 
arrangement? Do you propose alteration unilaterally by the employee and 
manager or must there be mutual agreement? Or is it the Board’s 
intention to be able to make unilateral changes but require an employee 
to receive managerial approval to make changes? 

 

24 In response to Question 13, Gehring told the Union that, under its proposal, the 
Employer could impose changes to WAHAs. The bargaining notes reflect the following 
exchange between Gehring and Child: 
 

BG:   . . . Still on 13, the intention on this is when Board does impose change 

that is why we put in alter. Under (i) through(v) particularly. If its better for 

you, we are happy to remove alter  

 

KC: I just need to know if both must mutually agree, both can do it unilaterally. 

I just want to understand. 

 

BG:  We are not imposing it in (a). It comes in (c). If those are the cases, then 

we will impose it. 

 

KC:  Ah, I see. Operational requirements, just cause, then you will unilaterally 

impose. Okay. 
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25 Child testified that the Union was not agreeable to such an approach as they believed 

doing so would leave employees with no rights regarding changes to a WAHA. In 
cross-examination, Child acknowledged that she did not specifically tell Gehring she 
did not agree with the Employer unilaterally altering a WAHA. She testified further that 
her tone and demeanor when she said “Ah, I see.” and “Ok” at the conclusion of that 
exchange was sarcastic. 
 

26 Gehring testified that, from his perspective, Child was not speaking in sarcasm. He 
believed that she understood that alteration of an employee’s WAHA could be 
achieved in one of two ways, either by mutual agreement at a manager/employee level 
or by unilateral imposition by the Employer in limited enumerated circumstances with 
notice to the employee. Gehring testified that Child had expressed confusion regarding 
the word “alter” being in two different paragraphs; but, once he explained the reason, 
and offered to remove it from paragraph 21, Child understood the Employer’s proposal. 
In his view, Child did not sound upset, sarcastic or condescending. In cross-
examination Gehring acknowledged that Child’s comments in response to his answers 
were an expression that she understood his intention but she did not necessarily agree 
with it. Gehring also acknowledged that Child found it contradictory for the Employer to 
be able to make unilateral changes to a WAHA and also for changes to be made by 
mutual agreement. 
 

27 Child felt that the day ended worse than it had started. The Union at the outset of 
bargaining thought that getting agreement on WAHA language would not be difficult 
because WAHAs were something both parties wanted to see continue. Child believed 
that the Employer’s counterproposal and the responses given to explain it brought 
them closer to impasse at the bargaining table. In Child’s view: “He was talking policy 
and I’m talking rights and responsibility.” 

 

28 Gehring, on the other hand felt that progress had been made. He testified that he 
recognized Child and her bargaining team had put a lot of work into developing their 
27-question document. He believed he had responded to the questions, and the 
parties were moving closer to agreement on WAHA language. 

 

29 That day, November 9, 2022, ended with the following exchange, as set out in the 
bargaining notes: 

 

KC: So no costing to us. Okay. Certainly, we have a lot to go through now with 

all this information. We will sit down tomorrow and go through all of this 

and look at it and how it looks and what we can do with it and try to come 

up with some sort of counter for you. Tomorrow is Thursday. I am a bit 

concerned about your definitions and the devil is in the details. I don’t 

know if we will have a proposal for you by the end of the day. We can try. 

 

BG: That is fair. 
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KC: I just don’t know. Now that we can go back and understand, we need to 

assess obligations or rights we are willing to enter into. Now comes the 

substantive discussion. We will be in touch, obviously. Thank you. 

 

30 The parties were supposed to continue bargaining the following two days. However, 
after Child caucused with the Union’s bargaining committee in the morning the next 
day, she decided to pause bargaining to “regroup and calm down” given the 
Employer’s responses to the 27 questions they had presented.  

 

31 When the parties returned to the bargaining table, the following Monday, November 14, 
2022, the Union tabled two documents, one describing the parties’ history of having 
WAHAs in various circumstances, including during the Pandemic and a new counter 
proposal for a new Article 73, which the Union told the Employer was based on 
language already in the Collective Agreement in LOU B22, with some changes. The 
Union believed the Employer may be more receptive to changing existing collective 
agreement language than to adding completely new language.  

 

32 Of note, the Union’s counterproposal included the following, which were additions to 
the existing LOU B22: 

 

21. WSBC may suspend or cancel an employee’s WAH arrangements: 
  
(a) with just cause;  
(b) if WSBC places the employee on a performance improvement plan;  
(c) if the employee is within their probationary period; or  
(d) due to operational requirements, upon the provision of forty-five (45) 

calendar days’ written notice to both the employee and the Union. This 
notice will include the operational reasons for the 
suspension/cancellation. 
 

23. WAH arrangements may be altered through mutual agreement of the 
manager and employee at any time. 
 
32. WSBC will not incur increased costs related to the travelling expenses, the 
use of personal vehicles, and moving expenses, as a result of an employee 
participating in a WAH arrangement. The parties agree that additional costs to 
WSBC as a result of an employee’s WAH arrangement would constitute a bona 
fide operational reason as per #21(d) above. 
        (emphasis added) 
 

33 When Child tabled the proposal, the bargaining notes reflect her stating the following: 

#21 is for the benefit of the employer. It sets out the times when the employer 
may suspend or cancel. 
 
#23 is for the benefit of the employer. We understand you would like the flexibility 
of the managers and employees to make changes. 
       (emphasis added) 
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34 The Employer did not ask the Union any questions regarding the above paragraphs in 
Union’s counterproposal or Child’s explanation of them. 
 

35 Of note, the Employer did not ask the Union why Child only said paragraph 21 was 
applicable to suspension or cancellation of a WAHA without reference to alterations. 
Gehring testified that he felt the Union’s proposal reflected “an understanding” about 
what the Employer intended by its previous proposal (that included the word “alter” and 
which he had offered to remove). In Gehring’s mind, no further questions were needed 
as the questions had been asked by the Union and answered by the Employer 
regarding the Employer’s proposal. 
 

36 The Union also included language in paragraph 25 of its counterproposal that allowed 
the Employer to give at least five working days’ notice to require an employee to attend 
work at their office. In response to a question from Gehring about this language, Child 
explained this allowed the Employer to call an employee into the office, but if the 
Employer was planning to call the employee into the office every Thursday (for 
example) that would be different. The implication was that would amount to a unilateral 
change to the employee’s WAHA and not covered by paragraph 21 or 25. 

 

37 Gehring testified that when Child said that paragraph 21 of the Union’s counter-
proposal was for the benefit of the Employer, the Employer viewed that as acceptance 
by the Union of his prior explanation that if the Employer wanted a different WAHA and 
was imposing the change it was permitted to do so (whether the language included the 
word “alter” or not). In Gehring’s view, the Union’s counterproposal mirrored what he 
had explained a few days before. 

 

38 However, later that day, Child and Gehring exchanged emails that, while principally 
focused on the cost implications of LOU B22 included the following comment by Child: 

 

I remind you again that under our most recent proposal, 1. WCB is not incur 
increased costs related to travelling expenses, use of personal cars and moving 
expenses as a result of participating in a WAH arrangement; and 2. With 45 days 
notice, the employer has the right to suspend/terminate a WAH arrangement due 
to bona fide operational requirements. And further down in our proposal , we 
have agreed that increased costs to the Board would amount to a bona fide 
operational requirement justifying the employer’s decision to suspend/terminate a 
WAH arrangement. ( 
         (emphasis added) 

 
39 The Employer’s next counterproposal, on November 14, 2022, brought the parties 

closer to agreement, adopting much of the Union’s previous counterproposal, including 
paragraphs 21, 23, 25 and 32 set out above. The Employer’s counterproposal also 
placed the language in a revised LOU B22, rather than a new Article 73. 
 

40 Ultimately, the parties signed off on the revised LOU B22, without further modification 
of the language contained in paragraphs 21, 23, 25 and 32 of the Union’s proposal. In 
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the final draft of LOU B22, the paragraph numbers referred to above changed. 
Consequently, the paragraph numbering differs from those referred to by the witnesses 
at the bargaining table and in evidence and the final version of LOU B22 and as 
referred to by counsel in argument. 

 

41 For ease of reference, the relevant paragraphs of the final version of LOU B22 are 
reproduced below (bolding in original): 

 

General Principles 

1. . . . The terms of this Letter of Understanding (LOU) shall replace the language 

presently contained in Article 73. All employees performing work at home are 

required to do so under the terms of this LOU. 

 

3. WorkSafeBC (“WSBC”) is not required to permit employees to Work At Home. 

WorkSafeBC will identify departments/or classifications or particular positions that 

may participate in the Work at Home Program. These departments and/or 

classifications or particular positions will be communicated to the Union, in 

writing. The terms of this Agreement will apply to those identified to participate. 

 

6. WorkSafeBC will notify the Union should areas no longer be eligible to participate in 

the Work At Home Program. 

 

Accessibility of Employees and Requirements to Return to Office Workplace 

19. An employee can cancel an individual WAH arrangement upon providing a 

minimum of forty-five (45) calendar days’ notice to WSBC. Where an employee 

has reasonable grounds to request the cancellation of the WAH arrangement 

with less than the minimum forty-five (45) days’ notice, WSBC will attempt to 

accommodate such a request, subject to operational requirements. The effect of 

this cancellation is simply that the employee will be required to complete their work in 

their office workplace, or other locations as directed, as opposed to at home or the 

other employer-approved residence(s)/non-Board facility(s). 

 

20. WSBC may suspend or cancel an employee’s WAH arrangements: 

(a) with just cause; 

(b) if WSBC places the employee on a performance improvement plan; 

(c) if the employee is within their probationary period; or 

(d) due to operational requirements, upon the provision of forty-five (45) 

calendar days’ written notice to both the employee and the Union. This 

notice will include the operational reasons for the suspension/cancellation. 

 

21. WAH arrangements may be altered through mutual agreement of the manager 
and employee at any time. 
 

23. WSBC will provide a minimum of five (5) working days’ notice to an employee 

to attend at their WSBC office. 
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Costs 

30. WSBC will not incur increased costs related to the travelling expenses, the use 

of personal vehicles, and moving expenses, as a result of an employee 

participating in a WAH arrangement. The parties agree that additional cost to 

WSBC as a result of an employee’s WAH arrangement would constitute a bona 

fide operational reason as per #20(d) above. 

 
42 As noted in the ASF, after collective bargaining was completed, most of the employees 

who had been working at home due to the Pandemic and who had not changed jobs, 
continued to do so under the same schedules they did prior to bargaining. 
 
The Visiting Specialist Clinic Changes 
 

43 On March 29, 2023, the Employer gave the Union and affected employees working in 
the WCB Visiting Specialist Clinic 45 days’ written notice that they were requiring some 
of the employees to begin working 3 days per week from an Employer work location in 
Richmond, B.C. and others to begin working in the office every day, except for 1 day 
per month when they could work from home.  The notice referred to LOU B22 
paragraph 20(d) (“the Visiting Specialist Clinic Notice”). 

 

44 The Union did not file a grievance regarding this Employer’s unilateral alteration of the 
employees’ WAHAs. The Union believed the affected employees were accepting of the 
changes to their WAHAs, although none of the affected employees, nor the Union 
conveyed this to the Employer. Nor did the Union advise the Employer the reason why 
it did not file a grievance. In the Union’s view, if employees went along with changes to 
their WAHA, that was considered by the Union, internally, to be mutual agreement to 
the changes. In the case of the Visiting Specialist Clinic changes, the Union spoke to 
its members and given the lack of any concern being expressed by the affected 
employees the Union took that to mean they were accepting the changes. 
Consequently, the Union believed no grievance was necessary.  

 

45 One further point is important to note regarding the Visiting Specialist Clinic Notice. It 
refers to paragraph 20(d) (and the giving of 45 days’ notice due to operational 
reasons), not paragraph 21 (which refers to the need for mutual agreement). Child 
testified that the reference to paragraph 20(d) was an error, albeit one that was 

immaterial because the Union had spoken with its members and they raised no 
objection to the changes. The Union therefore saw no need to correct the Employer’s 
error.  
 
February 7, 2024 Meeting 

 

46 On February 7, 2024, the Union and Employer had a meeting. Strugnell and Gehring 
attended on behalf of the Employer and Child and Snow attended from the Union. (“the 
February 7th Meeting”). I heard evidence from Child, Strugnell and Gehring about the 
meeting. In addition, both Child’s notes and Gehring’s notes were tendered in 
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evidence. I have considered the totality of the evidence regarding the meeting and 
have made the relevant findings of fact set out below. 

 

47 The February 7th Meeting was convened at the request of the Employer. During the 
meeting, Strugnell let the Union know the Employer was considering bringing 
bargaining unit members back to the office more regularly and asked what Child and 
Snow would think if the Employer brought them back 40% of the time.  

 

48 Child had heard rumors from union members that the Employer was considering 
returning staff to the office. As a result, she was prepared to respond to Strugnell’s 
“temperature check”. She had jotted down her thoughts about this potentiality in 
advance of the February 7th Meeting, in the event she needed them in the future. Much 
of Child’s response to Strugnell was focused on why she thought it was a bad idea for 
the Employer to try to force employees to return to work in the office. Child expressed 
concern that employees may quit, leaving the Employer short staffed when WorkSafe 
already was facing workload pressures and the Minister had expressed the desire to 
ensure WorkSafe operated in a more worker-centred manner. Child and Snow asked 
Strugnell questions in the meeting to try to understand why the Employer felt bringing 
workers back to the office, across the board, was necessary. In that context, Child 
commented that given the Employer seemed to acknowledge that it had not seen a 
drop in productivity or an increase in sick time utilization since LOU B22 was 
negotiated, the Employer’s operational reasons for doing so were important to the 
Union to understand. 

 

49 Although Child did not refer to specific collective agreement articles during the meeting, 
she did indicate that LOU B22 involved 45 days’ notice and operational requirements. 
She told the Employer that an across-the-board approach did not meet the language 
and that changes to WAHA was “nuanced to the individual”. In addition, Child told the 
Employer the Union would fight what the Employer was floating, as it was a violation of 
the Collective Agreement and there would be grievances and arbitrations. She 
described the issue as a “major major issue” and a “scorched earth issue”. Child did 
not expressly take the position in this meeting that changes to WAHAs required mutual 
agreement between the employee and their manager. I have set out below in the 
analysis section specific excerpts from Child’s notes on which the Employer relies. The 
excerpts of Child’s notes are consistent with the oral evidence I heard and reflect what 
transpired in the meeting 

 

50 Child also expressed concern during the February 7th Meeting that LOU B22 contained 
language requiring the parties to meet if either had issues with the work at home 
approach under the newly negotiated LOU B22 and that had not happened; 
nonetheless, the Employer seemed to have already decided that it wanted change. 

 

51 At the conclusion of the meeting, Strugnell told the Union that they had heard the 
Union’s concerns, and that the Union had “put some good points on the table” and she 
wanted to be sure that they were heard by senior leadership. Strugnell told the Union 
that she would be providing the Union’s feedback to the Employer’s senior leadership 
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team and that nothing was going to be implemented at that time. Strugnell reassured 
the Union that things would remain as they currently were vis a vis the WAHAs until 
further internal discussions took place and a decision was made (which still might be to 
move forward with an across-the-board requirement for the Union’s members to be in 
the office more often). In an attempt to address the Union’s concerns about the rumour 
mill related to WAHA changes, Strugnell also let the Union know that managers had 
been told not to say anything further regarding the prospect of employees being 
required to return to work in their offices. 

 

52 In the months that followed the February 7th Meeting, the Employer moved forward with 
its planned change for managers and non-bargaining unit staff to transition to working 
more often in office. 

 

April 23, 2024 Meeting 
 

53 On April 23, 2024, the Union and the Employer met again to discuss the Employer’s 
WAHA plans. This time, Child and Snow met with Strugnell and the Employer’s 
President and CEO, Anne Naser (“Naser”) (“the April 23rd Meeting”). 

 

54 The Employer raised that it was going to be bringing managers back to work in the 
office on a more regular cadence. They discussed ongoing rumours that union 
members would also be required by the Employer to return to work in office. The 
Employer told the Union not to worry about the rumours that were circulating as the 
Employer was focused on getting managers back working in the office at that time. 

 

55 In cross-examination, Strugnell was asked if she recalled the Union saying words to 
the effect regarding bargaining unit employees: “you can’t bring people back”. Strugnell 
testified that while she did not recall those specific words: “It was a constant theme, so 
it’s possible.” I find that during the April 23rd Meeting the Union told the Employer that 
regardless of what it was doing to bring managers back to work in the office it could not 
do that unilaterally with bargaining unit employees. 

 

56 Following the April 23, 2024 Meeting, rumours of unionized staff being required to work 
in office on a more regular cadence persisted. This prompted Child to send Strugnell 
and Naser copies of emails from the Union’s members expressing concern that 
external applicants for jobs at WorkSafe were being told that they would be expected to 
work in the office and that, although it had not yet been implemented, it was “coming 
down the pipe for all WSBC employees soon”. Strugnell let the Union know that the 
Employer had tracked down where that messaging was coming from and had 
addressed it to ensure consistency of communication going forward. 
 

Fort St. John Office WAHA Change 

 

57 Several months later, on June 14, 2024, the Employer gave the Union and an 
employee who worked as a Support Service Coordinator in the Employer’s Fort St. 
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John office, 45 days’ written notice that the employee was required to begin working 3 
days per week from that office. The notice provided operational reasons “for 
cancelling the current working from home arrangement”. (emphasis added). The 
Union did not file a grievance in respect of this notice. 

 

58 Initially, Child used the word “we” in her direct evidence when testifying about the 
change to the employee’s WAHA. That implied she was directly involved in the 
discussions. However, it became clear Child did not speak to the affected employee. 
Rather, a Union staff representative did and Child’s evidence of her understanding of 
the circumstances was based on her discussions with the staff representative. 

 

59 The Employer took the position that Child’s evidence was misleading and self-serving 
and differed in direct and cross-examination. It argued that it should be discounted as 
unreliable. Although Child could have been more precise in her evidence in direct to 
make clear that she was not included in the “we” who had spoken to the employee, I 
would not say that her evidence is unreliable. Use of the term “we” to mean “the Union” 
is understandable given that Child was testifying about why “the Union” did not file a 
grievance. The questions and answers in cross-examination served to clarify that 
Child’s evidence regarding her understanding of the employee’s willingness to accept a 
unilateral Employer change to her WAHA was based on hearsay received from the 
staff representative at the time of the change. I will address the impact of that further 
below. 

 

60 Child believed (based on her conversation with the staff representative) that, although 
the affected employee was not happy about the change to her WAHA, the staff 
representative had explained to the employee that since she was the only 
administrative support person, the Employer had the ability to simply cancel the WAHA 
altogether and she would have to come into the office 5 days per week. The Union 
concluded the employee came to accept that only being required to return to the office 
3 days per week was better than being required to return to the office 5 days per week. 
Shortly after the WAHA change, the affected employee retired. 

 

61 As noted, Child acknowledged in cross-examination that she had no direct knowledge 
of the affected employee’s agreement with the Employer to return working in the office 
3 days per week. Nor did Child or anyone from the Union explain to the Employer why 
no grievance was being filed. However, in my view, Child’s evidence was not hearsay. 
It reflected her understanding (based on hearsay she had received) that the employee 
was willing to accept the change to her WAHA. There was no need for the Union to 
prove at the hearing (based on hearsay or otherwise) that the employee was willing to 
do so. Child’s belief may well have been based on hearsay, but her evidence regarding 
her understanding of the employee’s desires was not itself hearsay and provides and 
explanation for the Union’s decision not to file a grievance. 
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Safety Advisors WAHA Change 

 

62 In August 2024, the Employer wrote to the Union advising that four Safety Advisors, 
would have to work in the office every Thursday. Three of the employees were already 
working in the office 2 days per week. That remained the same, but they would now 
have to be in the office on the same day, Thursday. The fourth affected employee 
came into the office on an as needed basis. The Employer expected that to continue, 
except that she was now required to work in the office on Thursdays (“the Safety 
Officers Notice”). 

 

63 In the email to the Union regarding the Safety Officers Notice, the Employer said it was 
providing 45 days’ notice of the change under LOU B22. In an email to one of the 
affected employees, the Employer referenced the change was being made “as per 
LOU B22 20(d) . . . due to operational reasons.”  Neither Child nor Snow were copied 
on the email to the affected employee. 

 

64 The Union did not file a grievance regarding the change to the Safety Advisors’ 
WAHAs. Nor did it advise the Employer why it did not do so. The evidence supports the 
finding that Child believed the 4th employee was well known to be a proponent of 
everyone returning to work in the office and was therefore not a concern to the Union. 
The three other Safety Advisors, the Union believed, were unphased by the change 
that ensured Thursday as a common in-office workday for all employees. Child 
acknowledged in cross examination that she had no direct knowledge of the 
employees informing the Employer they were agreeable to the change in their WAHAs, 
but Child believed that was the case from discussions with a Union representative who 
had spoken with them. There was no evidence the employees entered into an 
agreement with the Employer to accept the change to their WAHA. While Child again 
left the impression in direct examination that she had been part of the discussions with 
the affected employees, I do not accept Child did so in a self-serving attempt to colour 
the circumstances. For the same reasons expressed above, I am not inclined to treat 
Child’s evidence as unreliable. She was entitled to base her own perception of the 
employees’ willingness to accept the changes to their WAHA on the hearsay she 
received from a union staff representative. I find that it was on that basis the Union 
elected not to enquire further or file a grievance. 
 
August 19 2024 Meeting 
 

65 On August 2024, Naser, Strugnell, and Gehring met with Child and Snow to share 
feedback the Employer had received from its managers who had returned to work in 
the office on a regular cadence (“August 19th Meeting”). The Employer explained that 
the managers felt there was a reduced benefit to managers working in the office when 
the bargaining unit employees were not present. During the meeting, the Employer 
sought the Union’s view regarding its desire to have bargaining unit members working 
in the office at a more regular cadence. 
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66 The August 19th Meeting does not appear to have been long, based on the notes and 
the scant oral evidence about it. In response to the Employer’s suggestion that more 
frequent return to the office was going to happen for the bargaining unit employees, 
Gehring’s notes of the meeting reflect that Child stated: the Employer was not 
providing operational reasons to return union members to work in the office; there 
should not be a one size fits all solution; and doing so “depends on oper requirements 
you can sustain” 

 

67 As noted, none of the witnesses who testified about this meeting had a clear 
recollection of it. Gehring’s evidence was mostly a recitation of his meeting notes. The 
most that can be taken from Strugnell’s evidence is that the Union was “not happy with 
bringing bargaining unit people back on a regular cadence at any point.”  She 
conceded in cross-examination that it was a consistent theme that the Employer could 
not bring employees back to the office and it was possible the Union said as much at 
the August 19th Meeting.  

 

68 Child had little recollection of the August 19th Meeting. She insisted in cross-
examination that she “would have said” the Employer needed to have “individual 
operational reasons and likely told [them] there would be grievances and it was a major 
violation” of LOU B22 (emphasis added). Child denied the Union being open to the 
Employer unilaterally changing WAHAs if the Employer had better reasons than the 
Employer was articulating. Instead, Child testified the Union was open to “sitting down 
and discussing together and working with [the Employer] to do it together. But not 
unilaterally. Absolutely not.” I found Child’s evidence on this meeting to be more an 
expression of the Union’s position than what was communicated in the meeting. 
 

69 As noted, I found Gehring’s evidence regarding this meeting to be unhelpful to 
understanding what was said given that he was reading his notes without providing any 
real independent indication of what was said.  Gehring’s notes themselves are 
somewhat unclear. For example, there is a section which clearly identifies Child as the 
speaker regarding LOU B22 and another section below which may or may not be a 
continuation of the previous note. The second section could either be (i) Gehring’s note 
of his thoughts, or (ii) his note of what Child said. It reads: 

 

- Open to Δ need to know why. Need to chisel @ it.  

• Watching what the mgr’s say is huge 

• Weekly will not sell 

 

70 I simply cannot draw any useful or reliable conclusions from the evidence regarding the 
discussion at the August 19th 2024 Meeting. 
 
November 21, 2024 Meeting 

 

71 The status quo regarding WAHAs continued throughout the fall of 2024. However, as 
noted in paragraph 101 of the ASF, on November 21, 2024 the Employer called the 
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Union to a meeting and advised that it was going to implement changes to the work at 
home model, such that bargaining unit employees would be required to attend the 
office weekly, between 1-3 days (“November 21 Meeting”). Naser, Strugnell and 

Gehring attended for the Employer and Snow and Child for the Union. 
 

72 The Employer was not seeking the Union’s agreement or input on its decision in the 
November 21 Meeting. Rather, it let the Union know that it would be informing all 
employees, via email, of the decision shortly after the meeting, which lasted 
approximately 30 minutes. Child pointed out that paragraph 20(d) of LOU B22 required 
that there be operational requirements and 45 days’ notice to suspend or cancel a 
WAHA. Child assured the Employer that there would be grievances in response to their 
decision. She did not mention paragraph 21 of LOU B22 or the requirement for the 
Employer to get individual agreements from each employee to change their WAHA. 

 

73 During the November 21 Meeting, no one from the Employer stated that the WAHA 
changes were being imposed under LOU B22; they did not mention LOU B22 at all.  
Strugnell said the Employer was acting under its Remote Work Policy. She testified 
that going back as far as February 2024 and in November 2024 the Employer knew the 
Union was unhappy with Employer mandated changes to WAHAs and that it would be 
filing grievances if that occurred. The Employer, however, believed that it had ability to 
do what it was planning to do. It proceeded with the plan over the Union’s objections. 

 

74 Less than an hour after the November 21 Meeting ended, Naser sent all WorkSafe 
employees an email informing them that “WorkSafeBC will be transitioning its work 
arrangements to a revised model, which includes attending the office on a more regular 
weekly basis.” (“the November 21st Email”). The November 21st email makes repeated 
reference to the Employer’s Remote Work Policy, describing the “revised model” as an 
adjustment to the Remote Work Policy. It makes no mention of LOU B22 or any other 
provision of the Collective Agreement. 

 

75 The next day, Gehring sent Child a letter by email purporting to be “Without Prejudice 
Notice under Section 54 and LOU B22” regarding the Employer’s requirement for 
employee attendance in-office. The letter states in part: 

 

It is our view that this change in office attendance does not trigger the provisions 
of section 54 of the Labour Relations Code. Further, it is our view that CEU 
members are not currently working from home pursuant to LOU B22. 

 

76 Child responded, disagreeing with the Employer’s position set out above, asserting that 
LOU B22 trumped the Employer’s Remote Work Policy. Child reserved the Union’s 
right to grieve once employees had actually been required to return to the office in 
contravention of LOU B22. 
 

77 The following Monday, the Employer’s Senior Leadership Team sent all WorkSafe 
employees another email describing the new WAHA model. It described 5 “Personas”, 
to which each job classification would be assigned. Each Persona had an in-office work 
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cadence attached to it. The Personas were identified as: Fully-in office; Remote; 
Mobile; Hybrid 1 and Hybrid 2. 

 

78 Of note, the email stated: 
 

Effective February 3, 2025, all new employees, new-to-role employees, and 
those on a performance improvement plan will be asked to come into office more 
regularly, in line with our organizational norms. This will ensure our team 
members receive the necessary support, training and mentoring to succeed in 
their roles. 

 
79 On January 21, 2025, Child and Gehring met to discuss the planned WAHA changes 

that would take effect on February 3, 2025.   
 

80 On February 4, 2025, the Union filed a grievance, which stated, in part: 
 

The Union’s position is that such planned alterations will be a violation of LOU 
B22 and Article 73, as LOU B22 does not permit the Employer to unilaterally alter 
an Employee’s Work At Home arrangement, either on a blanket “persona” wide 
basis or on an individual basis. The clear agreement between the parties, 
resulting from days of collective bargaining on this topic, is that alterations to 
Employees’ existing Work At Home arrangements must be by mutual agreement 
of the Manager and the Employee. Alternatively, the Union says that at a 
minimum the Employer has not demonstrated operational requirements for the 
alterations, in violation of LOU B22. (emphasis added) 

 

81 Although the parties referred to the February 4, 2025 Grievance in evidence and 
argument, they agreed that the merits of that grievance are not within my jurisdiction.  
Rather, the circumstances surrounding the February 4, 2025 Grievance are simply part 
of the context leading up to the Grievance, which is within my jurisdiction. 
 

82 Throughout the spring of 2025, the Employer communicated with its employees 
regarding the impending implementation of its revised work at home model. This 
included email communications of a general nature reminding employees of the 
decision that had been communicated in the November 21st Email, as well as emails 
confirming that individualized letters would be forthcoming with specific details of their 
Persona, assigned work location and the date on which they would commence the 
cadence associated with their Persona. Eventually, the employees received letters with 
that information. Paragraph 106-108 of the ASF describes this process. 
 

83 On May 14, 2025, the Union filed the Grievance, which reads, in part, as follows: 
 

The Union’s position is that the Collective Agreement is clear that all work at 
home is governed by LOU B22 – Work At Home Program, which forms part of the 
Collective Agreement. LOU B22 is a comprehensive, negotiated agreement 
governing all Work-At Home by bargaining unit employees. 
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LOU B22 does not allow the Employer to unilaterally alter an employee's WAH 
arrangement. Pursuant to clause 21 of LOU B22, WAH arrangements may be 
altered through mutual agreement of the manager and employee at the time. In 
collective bargaining in 2022, the Employer proposed and did not succeed in 
securing language that would allow the Employer to “alter” an employee’s WAH 
arrangement. The Employer did not achieve such language or such a right. 
Instead, the Parties agreed to the language in clause 20 and 21, which allows the 
Employer to “suspend or cancel” an employee’s WAH arrangement for the 
reasons specified and allows alterations to WAH arrangements through the 
mutual agreement of the manager and employee. 
 
Alternatively, the Union says that at a minimum the Employer has not 
demonstrated operational requirements for such unilateral and “persona” wide 
changes, in violation of LOU B22. (emphasis added) 
 

84 As noted in paragraph 110 of the ASF, beginning July 2, 2025 and continuing until 
November 2025, bargaining unit employees began to attend the office on a weekly 
basis in accordance with the Persona assigned to their classification by the Employer. 
 

85 On numerous occasions the Employer stated that it was implementing the work at 
home model under its Remote Work Policy, with no mention of LOU B22 or the 
Collective Agreement. For example, on April 24, 2025, the Employer sent all its 
employees an email that stated, in part: 
 

In November 2024, we announced that WorkSafeBC, in accordance with its 
Remote Work Policy, would be transitioning to a revised model, which includes 
employees attending the office on a more frequent basis, aligned to the five work 
model personas. 

 

86 The personalized letters the employees received from the Employer began as follows: 
 

Further to the November 21, 2024, announcement regarding changes to our work 
model under our Remote Work Policy, this is to advise you will be required to 
report to your assigned work location of [Office Location] effective the week of 
[Date] and commence your in-office cadence in accordance with your assigned 
persona. 

 

87 I find that in the summer of 2025, the Employer purported to implement its new work 
from home model under its Remote Work Policy, not under LOU B22 or the Collective 
Agreement. Whether it was permitted to do so, will be addressed below. 
 

III. ARGUMENTS AND ANALYSIS 

 
88 As noted above, this decision addresses the following issues arising from the 

Grievance: 
 

i. Does the Collective Agreement prohibit the Employer from unilaterally 
altering existing WAHAs (even if the Employer has operational 
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requirements) taking into account the Employer’s managements rights and 
the interpretation of the Collective Agreement? 
 

ii. If the answer to the first question is yes, is the Union estopped from arguing 
the Employer cannot alter existing WAHAs? 
 

89 The Employer framed its primary argument on the exercise of its management right to 
direct employees when and where to work. I will address that argument first before 
deciding the other aspect of question i [interpretation of LOU B22] and question ii. 
 
 
Employer’s Management Rights Argument 
 

90 The Employer says there is nothing in LOU B22 that restricts its management rights to 
unilaterally implement WAHAs. The Employer submits that where an employee is new 
or new to role, or where the Employer has cancelled a pre-existing WAHA, the 
Employer has the management right to unilaterally implement a WAHA. It says that all 
it has done, in the circumstances giving rise to the Grievance, is cancel WAHAs and 
unilaterally implemented new ones. 
 

91 The Employer takes the position that once it cancels a WAHA, it continues to have the 
management right to direct and organize the workforce, including determining where 
employees work and when they work there. It relies on New Westminster School 
District No. 40 v. Canadian Union of Public Employees, Local 409 (Custodian Team 
Cleaning Grievance), [2010] BCCAAA No. 48 (Burke) (“New Westminster”); Downtown 
Eastside Residents Assn. v. Canadian Union of Public Employees, [2008] BCCAAA 
No. 164 (Nordlinger); Brampton (City) Canadian Union of Public Employees, (Usman 
Grievance), [2014] OLAA No. 304 (Monteith) and WWL Vehicle Services Canada Ltd. v 
Teamsters Local No. 213 (Declassification Policy Grievance), [2025 BCCAAA No.103 
(Matacheskie) for that proposition. 

 

92 The onus rests on the Union to establish that this management right has been 
restricted by the Collective Agreement, the Employer says. Moreover, it submits the 
cases above require a clear and unequivocal restriction to compromise the important 
management right of directing when and where employees must work. 

 

93 The Employer says that once it cancels a WAHA it has the unfettered right to 
unilaterally implement new WAHAs, subject to a clear and unequivocal restriction in the 
Collective Agreement (including in LOU B22) on that right. It submits no restriction 
whatsoever exists. 

 

94 The Employer disputes the Union’s argument that because paragraph 20 in LOU B22 
only uses the words “suspend” and “cancel” it amounts to a restriction on the 
Employer’s management rights to direct what happens after a WAHA is cancelled. It 
places significant reliance on New Westminster in which Arbitrator Burke dismissed a 
grievance that purported to require all custodian positions to be location specific. 



- 35 - 
 

Arbitrator Burke did not find a limitation on management’s right to direct where the 
custodians worked simply because certain language in the article had been deleted. 

 

95 The Employer says New Westminster is applicable in this case because the Union is 
attempting to rely on the word “alter” having been deleted from clause 20 of LOU B22. 
It says that, like the union in New Westminster, the Union here may have “had a 
broader agenda to restrict the Employer’s management right to direct the location of 
work, including its right to unilaterally implement WAH arrangements”, but it did not 
achieve that by removing the word “alter” from paragraph 20 of LOU B22. The 
Employer argues that, like the employer in New Westminster, it told the Union in 
bargaining that it required flexibility regarding hybrid work arrangements. Maintaining 
flexibility, submits the Employer, is inconsistent with imposing restrictions on 
management’s right to make future changes to WAHAs by cancelling them and 
replacing them with something different. 

 

96 It argues that paragraph 21 of LOU B22 also does not establish a restriction on 
management’s right to direct where employees work. It says that is so because 
paragraph 21 is “a permissive, not restrictive or limiting clause. It allows the employee 
and manager to agree to alter a WAHA arrangement. It does not prohibit a WAH 
arrangement from changing in all other circumstances.” The Employer distinguishes 
the language in paragraph 21 of LOU B22 from that found in ADT Security Services 
Canada Inc. v International Brotherhood of Electrical Workers, Local 213, [2000] 
BCCAAA No. 119 (McEwen), which required permanent shift schedules to be mutually 
agreed. The Employer argues that unlike that language, paragraph 21 of LOU B22 
simply permits the employer and manager to mutually agree to alter a WAHA and that 
is not the same as restricting management from making changes or implementing a 
new WAHA without mutual agreement. The Employer also relies on Vancouver Island 
Health Authority v British Columbia Nurses Union (Grievance 7-499-010 Port Alberni), 
[2013] BCCAAA No. 73 (Korbin). 

 

97 In addition, the Employer urges that I consider the difference in the language used in 
paragraphs 19 and 20. It says the different language used supports its argument that 
there are no restrictions on what management can do after the Employer cancels an 
employee’s WAHA. It points out that in paragraph 19 the parties expressly stated what 
happens when an employee cancels their WAHA, i.e. they will return to the office full 
time. However, where the Employer cancels or suspends a WAHA under paragraph 
20, no similar language exists. It submits this must mean the parties agreed to reserve 
to management the right to direct the work force, without restriction when a WAHA is 
cancelled or suspended by the Employer. Put another way, the Employer is not 
required to return the employee to the office full time. It says this is a key difference. 

 

98 The Employer also notes that on three occasions post-2022 collective bargaining it 
cancelled existing WAHAs (pursuant to paragraph 20(d) of LOU B22) and unilaterally 
implemented new WAHAs (pursuant to its management rights). 
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99 It notes the unilateral imposition of in-office attendance by the Employer pre-dates the 
establishment of LOU B22. This occurred because of the Pandemic and by the time 
LOU B22 was agreed to the majority of bargaining unit employees were working under 
Employer directed in-office attendance arrangements. 

 

100 Relying on British Columbia Railway Co. v Canadian Union of Transportation 
Employees, Local 8, [1987] BCCAAA No. 240 (Hope), the Employer submits the 
evidence regarding how it behaved both before and after 2022 collective bargaining, 
i.e. by unilaterally imposing WAHA, demonstrates that the Employer did not concede in 
bargaining its management right to direct when and where employees work.  

 

101 The Union disagrees with the Employer that it has a management right to cancel and 
replace existing WAHAs with new ones. It submits that all WAHAs are governed by 
LOU B22, which it submits trumps the Employer’s reliance on its management right to 
direct the workforce when it comes to WAHAs. 

 

102 With respect to the three occasions after 2022 collective bargaining on which the 
Employer relies to establish continuation of its management rights, the Union says this 
is not the kind of past practice (or any practice) that informs the interpretation of the 
Collective Agreement. It relies on comments in John Bertam & Sons Co. v Association 
of Machinists, Local 1740 (Greenwood Grievance), [1967] OLAA No.2, 18 LAC 362 
(Weiler) (“John Bertram”) that practice evidence should not be relied on to interpret 
collective agreement language unless, among other things, the practice has occurred 
over a long period of time. In this case, the Union notes the three incidents on which 
the Employer relies occurred very shortly after LOU B22 was negotiated and in 
circumstances in which the affected employees did not pursue objections to the 
changes to their WAHAs to the point that a grievance was considered necessary by the 
Union.  

 

103 I agree with the Union that the three incidents of the Employer unilaterally 
implementing new WAHAs is not the kind of practice evidence needed to support the 
conclusion that the Employer reserved its management right to cancel and replace 
WAHAs. First, the Employer did not purport to do what it did on those three occasions 
pursuant to its management rights. Rather, it relied on what it believed was permitted 
by paragraph 20(d) of LOU B22. That is to say, it believed, on those occasions, it was 
pursuing its objectives in compliance with its Collective Agreement rights and 
responsibilities contained in paragraph 20(d) of LOU B22, not those contained in the 
management rights article of the Collective Agreement (Article 5.1).  

 

104 Secondly, the three occasions relied on by the Employer did not occur over a long 
period of time, and only a short time after the language was negotiated. These 
examples were not of a kind and nature that I am able to conclude that they amount to 
a past practice helpful in determining that it was the mutual intentions of the parties to 
preserve the unfettered management right to cancel and replace WAHAs. It must be 
remembered that these changes occurred in the face of adoption of the Union’s 
comprehensive bargaining proposals that now comprises the majority of the text in 
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LOU B22. LOU B22 was designed to establish rules, rather than codifying Employer 
policy regarding WAHAs. 

 

105 I accept that prior to the finalization of LOU B22 in 2022, the Employer had exercised 
its management rights to direct the workforce (in terms of WAHAs for a majority of the 
employees) primarily due to the extreme circumstance brought on by the Pandemic. 
While the Union and Employer worked cooperatively to determine how best to manage 
staff working safely at home during that extraordinary time, I also accept that the 
Employer was exercising its management rights during the Pandemic to send staff 
home to work remotely. Exceptional times demanded unexpected measures. I heard a 
great deal of evidence about that period of transition to employees working from home. 
The parties are to be commended for the positive way they were able to problem-solve 
to ensure the public received important public services and employees continued to be 
safely, gainfully and productively employed. 

 

106 I agree with the Employer that the employees who were on WAHAs in the lead up to 
collective bargaining did so by virtue of the Employer exercising its management rights 
and that removal of management rights requires a clear and unequivocal restriction. 
That begs the question of whether LOU B22 creates a restriction on those rights? I am 
of the view that it does. 

 

107 In the 2022 round of collective bargaining, while the Employer initially sought language 
that maintained its policy, the Union rejected that approach. The Union was very clear 
that it would not accept employer policy dressed up as collective agreement language. 
Rather, it was seeking to make plain what the Union’s, the Employer’s and the 
employees’ rights and obligations were regarding WAHAs. I find that the parties 
mutually agreed to remove from the Employer its management rights regarding 
WAHAs generally and set out, in very clear language, where the Employer’s authority 
continued. This is clear from the following language in paragraphs 1, 3 and 6 of LOU 
B22: 

 

1. . . .  The terms of this Letter of Understanding (LOU) shall replace the 
language contained in Article 73. All employees performing work at home are 
required to do so under the terms of this LOU. (Underlining added) 
 

3. WorkSafeBC (“WSBC”) is not required to permit employees to Work At 
Home. WorkSafeBC will identify departments and/or classifications or 
particular positions that may participate in the Work at Home Program. These 
departments and/or classifications or particular positions will be 
communicated to the Union, in writing. The terms of this Agreement will 
apply to those identified to participate. (Bold in original; Underlining added) 
 

6. WorkSafeBC shall notify the Union should areas no longer be eligible to 
participate in the Work At Home Program. 
 

108 In addition, LOU B22 concludes with the following: 
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Within 12 months following ratification of the Collective Agreement, 
the Parties agree to meet to review any concerns (including costs) 
relating to the WAH Program. Where such concerns exist, the Parties 
will revisit provisions of this LOU to address those concerns.  

(Bold in original) 
 

109 In my view, the Parties agreed to a comprehensive letter of understanding, under 
which hybrid work at home arrangements would be addressed. While the Employer is 
in full control of which “departments and/or classifications or particular positions” would 
have WAHAs and could change its views regarding that (with notice to the Union), if an 
employee is performing work at home LOU B22 governs. It would be inconsistent to 
agree to a comprehensive, four page, 42-paragraph hybrid work model but also 
reserve to the Employer the ability its exercise of management rights in the same 
policy-based manner as it had prior to the negotiation of LOU B22. I find that LOU B22 
extinguished those rights to the extent the LOU speaks to cancellation, suspension and 
alteration of WAHAs, which it clearly does. Consequently, the circumstances of the 
Grievance are not determined by the Employer’s purported exercise of its management 
rights. 

 

110 Despite this, I must determine what rights, if any, the Employer has under LOU B22 to 
take the action that it did, which led to the Grievance. I will now, address the 
Employer’s and the Union’s submissions regarding the meaning of the language used 
in LOU B22, the powers granted to the Employer and the protections  afforded the 
Union and its members.  
 
Does the Collective Agreement, properly interpreted, prohibit the Employer from 
unilaterally altering existing WAHAs (even if the Employer has operational 
requirements for doing so)? 
 

111 At the core of the Union’s argument is the view that the Employer’s unilateral alteration 
of its members’ existing WAHAs violates Article 73 and LOU B22 “and the principles 
and processes” of those Collective Agreement provisions. 
 

112 In short, the Union says LOU B22 provides a clear, complete and comprehensive 
system that governs employees working at home. The Union submits the Employer 
violated the express terms of LOU B22 when the Employer developed and imposed a 
hybrid working arrangement policy that included “personas” and “cadences” applicable 
to various categories of employees. 

 

113 The Union submits that all employees working at home must, by virtue of paragraph 1 
of LOU B22, do so under that LOU. It acknowledges the Employer retains the right to 
decide which departments and/or classifications or positions may work from home. 
However, it says once an employee is working under a WAHA, LOU B22 sets out the 
terms under which that WAHA is governed, including how and when employees can be 
required to return to work in the office. 
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114 The Union’s written argument sets out its position succinctly, as follows: 
 

As a result, the plain language of LOU B22 and clause 20, the objective 
collective bargaining evidence, and the overall context make it clear that 
the Parties mutually intended that the alterations to an employee’s WAH 
arrangements may only be made by mutual agreement of the manager 
and the employee, as set out in clause 21. 

*.*.* 
 . . . Under LOU B22, neither the Employer nor the employee have the 
unilateral right to alter an existing WAH arrangement or schedule. The 
Employer’s actions are here are not suspensions or cancellations 
permitted pursuant to clause 20 of LOU B22 and are a violation of the 
agreement that the employee and Employer may unilaterally cancel WAH 
arrangements, but for alterations there is to be mutual agreement of the 
employee and manager. 
 

115 The Union relies on the oft-cited principles of collective agreement interpretation set 
out in Pacific Press and Graphic Communications International Union, Local 25-C, 
[1995] BCCAAA No. 637 (Bird) (“Pacific Press”) and other cases which have adopted 
and explained the guiding principles: Columbia Hydro Contractors and Allied Hydro 
Council, [2025] BCCAAA No. 130 (Bell); Catalyst Paper Corp. (Port Alberni Division) 
and CEP, TYEE Local 686, [2010] BCAAA No. 49 (Germaine); Camosun College and 
Camosun College Faculty Association, 2022 CarswellBC 535 (Brown). It emphasizes 
that it is the parties’ mutual intention which I am tasked to discover and that a board of 
arbitration has no authority to amend or change the terms of the Collective Agreement. 
 

116 The Union does acknowledge that the surrounding circumstances and context can be 
employed as an aid to interpreting the language chosen by the parties. However, it 
stresses that the Supreme Court of Canada, in Sattva Capital Corp. v. Creston Moly 
Corp. 2014 SCC 53 (Sattva Capital) makes clear that only objective facts, i.e. those 
known or reasonably expected to be known to both parties when the contract was 
reached, are of assistance in determining the mutual intention of the parties. Moreover, 
says the Union, evidence of the surrounding circumstances should never outweigh the 
words of the contract such that a decision maker creates a different agreement than 
the one that the parties reach themselves.  

 

117 Counsel for the Union points to comments by Arbitrator Peltz, who applied the 
Supreme Court’s approach in Sattva Capital, in considering the surrounding 
circumstances of collective bargaining to determine the intention of the parties when 
settling the collective agreement. Of note, the Union says Arbitrator Peltz relied on 
“objective documents (not oral evidence of exchanges at the table), noting that “This 
simplifies the analysis as Sattva limits contextual evidence to background facts that 
were known to the parties when the contract was formed.” (at para 268)” 
 

118 I pause to note, however, that, prior to suggesting that the analysis was simplified, 
Arbitrator Peltz states “. . . there were only documents and not oral evidence of 
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exchanges at the table”. It is because the objective evidence, in that case, was 
documentary only that Arbitrator Peltz felt his task was simplified. He did not suggest 
oral evidence of exchanges at the bargaining table could never be considered as part 
of the approach set out in Sattva Capital. On the contrary, he rejected the employer’s 
submission that he only consider what was on the face of the documents in evidence. 
The following comments in paragraph 270 make this clear: 

 

This approach is too narrow and fails to meet the definition adopted in 
West Fraser Mills that context includes “the discourse (other information) 
that can throw light on the text to uncover the meaning. (at para 38) 

 

119 The Union also recognizes that extrinsic evidence may be used as an aid to 
interpretation, even where there is no doubt or ambiguity to the language used: 
Nanaimo Times Ltd. BCLRB No. B40/96 (upheld on reconsideration in BCLRB No. 
151/96). However, it emphasizes the extrinsic evidence must disclose the mutual 
intentions of the parties, not the unilateral understanding or aspirations of one party. 
The Union, in that regard, relies on the comments of Arbitrator McPhillips in West 
Fraser and USW Local 1-424 (Return on Capital Employed), [2015] BCCAAA No. 63 at 
paragraphs 64-65 and, in particular, his comments at paragraph 74: 

In the present matter, the Union witnesses may have made assumptions as to 
what the Company was intending but that is not sufficient; that evidence 
establishes a subjective unilateral belief but it does not demonstrate mutual 
intention. In other words, what we have here is evidence of unilateral intention on 
the part of the Union and, while there may have been an honest 
misunderstanding, there was no mutual intent created. (emphasis in original) 

120 This, the Union says, is precisely what has occurred in this case. The Union submits 
the Employer tabled a proposal that the Union rejected, after which the Union tabled a 
very different proposal that the Employer accepted. It analogizes the circumstances 
here to what occurred in Columbia Hydro Constructors and Allied Hydro Council, 
[2025] BCCAAA No. 130 (Bell). 
 

121 The Union argues that the rights and entitlements of employees and the obligations 
imposed on the Employer are all set out in LOU B22 and not just one paragraph of the 
LOU. It says that once an employee is on a WAHA, they are governed by LOU B22 
and that provisions of the Collective Agreement only permit the Employer to unilaterally 
cancel or suspend a WAHA. Any alteration or change must occur by mutual agreement 
between the employee and their manager. 

 

122 It points to paragraphs 4 and 22 of LOU B22 as proof that the Employer only has 
authority to require an employee working under a WAHA to attend their assigned work 
location on a temporary basis, for example for training, team building or meetings. It 
argues the evidence supports this understanding, as do comments made at the 
bargaining table in which Child made clear that the Employer could not permanently 
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change the days an employee is required to come into the office but can do so on a 
more ad hoc basis to facilitate the above kinds of activities. 

 

123 The Union further submits that LOU B22 sets out how an employee (paragraphs 19 of 
LOU B22) and the Employer (paragraph 20 of LOU B22) can unilaterally “cancel” their 
WAHA and how the Employer can unilaterally suspend a WAHA (paragraph 20). That, 
it says, is distinct from how a WAHA can be unilaterally altered (paragraph 21). 

 

124 The Union relies on the plain meaning of the language used in LOU B22. It argues to 
alter a WAHA means something very different than to suspend or cancel it. The Union 
relies on the principle that different words mean different things, providing dictionary 
definitions to demonstrate its point. “Cancel”, it says means: “To terminate, stop or 
rescind something” (Dictionary of Canadian Law) and “to destroy the force, 
effectiveness, or validity of”, “to mark or strike out for deletion” and “omit, delete” 
(Merriam Webster Dictionary). It also relies on a decision of the Ontario Labour 
Relations Board to support its position: UAW, Local 636 v. Thamas Built Buses of 
Canada Ltd., 1980 CarswellOnt 995; as well as TBPA and Thunder Bay Police 
Services Board (Short Court Cancellation Pay), 19875 (Waddingham). 

 

125 By contrast, it points out that the definition of “alter” means to change or vary 
something resulting in “. . . a modification, a change in some elements or ingredients of 
the thing, but not change in the whole, a total replacement”. (Dictionary of Canadian 
Law) and “to make different without changing into something else” or to become 
different” (Merriam Webster Dictionary). 

 

126 The Union relies on the comments of Arbitrator Germaine in Catalyst Paper, that an 
arbitrator has no authority to amend a collective agreement. Paragraph 20, the Union 
argues, means what it says: namely, that the Employer may suspend or cancel a 
WAHA unilaterally in certain circumstances and subject to certain procedural 
obligations. It submits the Employer would only have the right to change a WAHA if I 
were to read into paragraph 20 the word “alter” or such similar meaning word, such as 
change, modify, revise or amend. 

 

127 Moreover, the Union says that Article 19 itself expressly states the meaning of the word 
“cancel” under LOU B22. It notes that when addressing the employee’s unilateral right 
to cancel a WAHA, it says:  

 

The effect of this cancellation is simply that the employee will be required to 
complete their work in their office workplace, or other locations as directed, as 
opposed to at home or the other employer-approved residence(s)/non-Board 
facility(s).” 

 

128 The Union stresses that, in its view, all of the objective evidence supports a finding that 
the Union never agreed to import the word “alter” into what became paragraph 20. On 
the contrary, it says, the evidence demonstrates the Union rejected that concept and 
tabled a counter-proposal that categorically removed from the Employer a unilateral 
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right which, in the Union’s view, would have amounted to employees having no 
protections and having collective agreement language that was no better than allowing 
the Employer to do whatever it wanted under its policies. 
 

129 The objective evidence the Union says it relies on is as follows: 
 

• The parties spent days negotiating WAHA language. The Employer’s 
initial proposals allowed it to do whatever it wished by essentially 
incorporating Employer policy, rather than setting out rights and 
responsibilities. This was rejected. 
 

• The various exchanges of counter-proposals demonstrated rejection of 
that approach and began to sketch what became of “comprehensive 
framework setting out the rights and obligations for any work 
conducted at home”. 

 

• The Union’s first counter proposal did not include the word “alter” in the 
paragraph that allowed the Employer to cancel or suspend WAHA. The 
Employer’s counterproposal sought to add the word “alter” to that 
paragraph. The Union rejected that counterproposal and re-tabled a 
form of its previous counterproposal that did not include the word 
“alter” in the paragraph permitting unilateral Employer cancellation or 
suspension of WAHA. The Employer accepted the language originally 
proposed by the Union and re-tabled on November 14, 2022. 

 

• When the Union rejected the Employer’s attempt to add the word 
“alter” to the paragraph permitting cancellation and suspension, the 
Union made clear that including it in two different paragraphs was 
contradictory. It points to Child’s bargaining notes in which she wrote: 
“can’t [because] need mutual agreement” and crossed out the word 
“alteration” in a companion paragraph of the Employer’s proposal that 
purported to give the Employer the right to unilaterally change an 
employee’s WAHA. It relies on the bargaining notes and the evidence 
of Child and Gehring who both testified that (i) when the Employer 
attempted to explain the contradiction and offered to remove the word 
“alter” from its proposal Child may have understood, but did not 
necessarily agree with the Employer’s definition of its unilateral right to 
impose WAHA changes, and (ii) Child told the Employer the Union had 
“concerns about [the Employers] definitions”. This, the Union says, was 
a rejection of the meaning ascribed to the meaning of cancel and 
suspend by the Employer if the word “alter” was removed. 

 

• The Union’s final counterproposal on November 14, 2022 reverted to 
its original counterproposal and did not include the word “alter”. 
Introducing this proposal Child made clear that the paragraph only 
permitted unilateral cancellation and suspension and that change or 
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alteration required mutual agreement. This, the Union says, is 
supported by the oral evidence of both Child and Gehring, the 
bargaining notes and by the November 14, 2022 email that Child sent 
Gehring after the Union’s counterproposal had been tabled. The Union 
points to two occasions in that email where Child limited the 
Employer’s unilateral power regarding WAHAs to cancellation and 
suspension, not to alteration. It says this is objective evidence of what 
the parties mutually understood and agreed the language to mean. 

 

130 The Union asserts that the Employer is attempting to rely on subjective evidence to 
counter the objective evidence on which the Union relies. It says I ought to reject 
Gehring’s evidence that mutual intention was established through the questions and 
answers regarding the Employer’s counterproposal on November 9, 2022, the few 
examples of unilateral alteration post-collective bargaining and certain comments in 
meetings. The Union argues Gehring’s evidence does not demonstrate a mutual 
understanding. Rather it is simply evidence of his misunderstanding of the Union’s 
proposal, and at best, is the subjective intention of one party, which does not establish 
mutual intention of the meaning. 
 

131 Finally, the Union submits there is “absolutely no evidence that [Child] or the Union 
agreed – and certainly no substantial, clear, cogent and unequivocal evidence – that 
despite removing the word ‘alter’, they agreed the Employer would have the right to 
alter or impose a change to WAH arrangements.” The Union argues Child took the 
position that including the word “alter” contradicted having changes occur by mutual 
agreement. 

 

132 The Employer argues that if it cannot unilaterally alter the WAHAs pursuant to its 
management rights, it can do so under paragraph 20 of LOU B22. Like the Union, the 
Employer relies on the principles of collective agreement interpretation set out in 
Pacific Press. 

 

133 The Employer concedes that the plain language of paragraph 20 in LOU B22 supports 
the Union’s interpretation that the Employer may only unilaterally suspend or cancel 
WAHAs. However, it submits that to find the real mutual intentions of the parties I must 
consider the LOU as a whole and the extrinsic evidence: University of British Columbia 
and Canadian Union of Public Employees, Local 116, [1977] 1CAN LRBR 13 (“UBC”); 
Nanaimo Times Ltd., [1996] BLCRBD No.40. That extrinsic evidence includes, 
collective bargaining evidence, examples of unilateral changes post-collective 
bargaining and statements by the Union in various meetings in 2024 and 2025. 

 

Consideration of the LOU As a Whole - Cancellation Effect Language 
 

134 The Employer points to the difference in language in paragraphs 19 and 20 of LOU 
B22 regarding the effect of cancellation to demonstrate that there is ambiguity in the 
language. It says because paragraph 19 includes a clear articulation of what happens 
when an employee cancels a WAHA, but paragraph 20 does not, this renders the 
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language of paragraph 20 ambiguous. It says the lack of any specific expression as to 
what happens when an employer cancels WAHAs (like there is in paragraph 19) must 
mean the Employer can unilaterally set the in-office cadence after cancellation. As 
noted above, the Union submits the language in paragraph 19 (which I will refer to as 
“cancellation-effect language”) provides guidance to what should also happen where 
there has been a cancellation under paragraph 20. 

 

135 The lack of companion cancellation effect language in paragraph 20 is noteworthy. 
However, there are other differences between the language in paragraphs 19 and 20. 
Cancellation by an employee of their WAHA does not require an explanation or reason. 
Cancellation or suspension by the Employer must fit within one of the reasons set out 
in sub-paragraphs (a)-(d) of paragraph 20. I cannot conclude that the cancellation-
effect language in paragraph 20 was intended to give the Employer a unilateral right to 
impose a change to WAHAs. I heard no evidence to support that it was the mutual 
intention of the parties to grant this power to the Employer by including cancellation 
effect language in paragraph 19 but not in paragraph 20. 
 

136 A possible reason for inclusion of cancellation effect language in paragraph 19 could 
be to ensure that an employee is well aware of the consequences if they decide to 
cancel a WAHA. That, however, is speculative, as I heard no evidence of the reason 
for its inclusion. I simply raise this speculative explanation to demonstrate that there 
could be various reasons for its inclusion of cancellation effect language in one 
paragraph but not the other. Absent evidence that demonstrates it was included in one 
paragraph but not the other to grant the Employer unilateral powers, I am not able to 
find that the difference supports such a conclusion, as that would also be speculative. 
 

137 Moreover, I note the following (which is similar to the wording of paragraph 19) is 
included the 2019-2022 LOU B22: 

 

Either management or the employee can cancel an individual work-at-home 
arrangement upon notifying the other party. The effect of this cancellation is 
simply that the employee will be required to complete their work in the office 
workplace, or other locations as directed, as opposed to at home. The manager  
must document the reasons for cancellation. 

(emphasis added) 
 

138 The evidence regarding the 2019-2022 LOU B22 was that it applied to just over 200 
bargaining unit employees in the year preceding the Pandemic and some form of work-
at-home language had been in the parties’ collective agreements as an LOU since 
2009. It appears that the origin of including cancellation effect language may have 
been unrelated to whether it was the Employer or an employee cancelling the WAHA.  

 

139 For the above reasons, I am unable to conclude that the inclusion of cancellation effect 
language in paragraph 19 of LOU B22 but not in paragraph 20 creates any ambiguity 
with respect to the Employer’s rights under paragraph 20 or to the meaning of 
paragraph 20. 
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Collective Bargaining Exchanges 
 

140 Like the Union, to support its interpretation of paragraph 20, the Employer relies on the 
exchanges at the bargaining table between Gehring and Child. In particular, the 
Employer relies heavily on Gehring’s offer to remove the word “alter” from the 
Employer’s proposal as long as the Employer retained the right to unilaterally impose a 
change and Child’s response to that suggestion. The Employer submits Child never 
told the Employer at the bargaining table that removal of the word “alter” would result in 
a different interpretation than what Gehring had described and did not say that 
cancellation by the Employer would require the employee to return to the office full time 
(i.e. in parallel with what occurs under paragraph 19). 

 

141 The evidence makes clear that negotiation of WAHA language was a particularly 
difficult bargaining issue. That is not surprising given the Employer previously had free 
reign to do as it thought best under its policy regarding WAHAs and the Union was 
seeking to place rules and regulations on the Employer. The parties spent many days 
trying to come to a compromise with which they could both live.  

 

142 An indication of the challenges the parties faced is the fact the Employer felt the need 
to address 27 questions from the Union about the Employer’s first version of the 
language. While Gehring did his best to respond to the questions, I conclude from the 
totality of the bargaining evidence that at the end of the day, the Union was very 
unsatisfied with some of the answers the Employer provided and was concerned with 
the Employer’s “definitions” (which I understand to be its view that “suspend or cancel” 
also meant “alter”). That this is so can be inferred from the fact that Union cancelled 
the next bargaining session and when it returned to the bargaining table, it reverted to 
language from its original proposal that did not include the word “alter”. Child described 
the Union’s proposal (both at the bargaining table and in the November 14th Email as 
granting the Employer the unilateral right to cancel or suspend WAHAs (or terminate 
them, as per the email). Cancellation or suspension was said to be “for the benefit of 
the Employer”. Child did not say at the bargaining table or in her email to Gehring that 
the Union’s proposal also included the right for the Employer to unilaterally change 
WAHAs. 

 

143 I accept that Child understood the Employer’s answer to her questions at the 
bargaining table that if the Employer removed “alter” from its proposal the Employer 
intended to still grant itself the power to impose changes to WAHAs. However, I cannot 
conclude that Child agreed the Union would concede the Employer that right and 
thereby expose its members to great insecurity regarding their WAHAs.  

 

144 Having considered the totality of the evidence, I conclude that when Child repeated 
back to Gehring his response to her question. When Child said “Ah, I see” and  “OK” 
she was merely indicating that she understood what Gehring was saying; she was not 
articulating agreement to that outcome. 
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145 The sequence of the exchange of bargaining proposals is an important contextual 
circumstance. Contrary to the Employer’s submission, the Union’s counterproposal did 
not remove the word “alter” at all; rather, that word was never appeared in the Union’s 
proposals. So, it could never have been “removed”. It was the Employer who countered 
the Union’s proposal and added the word “alter” to the Employer’s proposal and then 
offered to remove it from its own proposal.  

 

146 I find the Union objected to the addition of the word “alter” and, having heard Gehring’s 
answers to its 27 questions about the Employer’s proposal, the Union broke off 
bargaining briefly. When it returned, it reverted in its next counterproposal to language 
similar to its original proposal, neither of which include the word “alter”.  

 

147 When the Union re-tabled language similar to what it had previously tabled, (i.e. limited 
to permitting the Employer to cancel or suspend WAHAs unilaterally), it was open to 
the Employer to ask the Union questions, including what it meant by reverting to its 
previous proposal without the word “alter” included. The Employer chose not to do so. 
The Employer’s decision not to clarify whether the Union was adopting the Employer’s 
intended meaning of the Employer’s prior proposal does not clothe the Union with 
agreement to that same meaning in respect of the Union’s own proposal. If the 
Employer wished to be certain the Union was ceding to the Employer the unilateral 
right to change WAHAs by not including the word “alter” to the Union’s counterproposal 
it would have been prudent to have asked for that confirmation, rather than assuming it 
to be the case. This is particularly so given the Union’s rejection of the Employer 
having carte blanche to do what it wished through its policies and given that collective 
bargaining was paused following the Employer’s explanation of its proposal. 
 

148 Consequently, I cannot conclude that the bargaining evidence establishes a mutual 
understanding that the agreed to proposal gave the Employer the unilateral right to 
alter WAHAs pursuant to paragraph 20(d). 

 

149 The Employer says the Union’s suggestion that the Employer can unilaterally cancel 
WAHAs under paragraph 20 but not to alter them leads to an absurdity: 

 

Put frankly, the Employer’s ability to completely pull the plug on all work from 
home is a much more sweeping measure than permitting the Employer to alter 
WAH arrangements, under the same circumstances. 
 

150 I do not agree that there is any absurdity to the Employer being permitted to unilaterally 
cancel or suspend a WAHA but to not alter a WAHA. If alterations occur by mutual 
agreement, as the Union argues, that implies there will be some engagement or 
discussion between the manager and the employee about changes that either may 
wish to make to a WAHA. The prospect of the WAHA being cancelled (by either side 
unilaterally) could result in the parties being open to different changes than the ones 
they may originally have contemplated but which are, nonetheless, acceptable; in other 
words, the alternative of having no WAHA at all may be an unacceptable alternative, 
resulting in compromise. 
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151 There is no dispute that cancellation or suspension of a WAHA is different than 

amending, altering or changing a WAHA. It is for the parties to determine in collective 
bargaining what unilateral Employer powers are granted restricted. It is not an 
absurdity that the Employer may have the unilateral power to cancel or suspend a 
WAHA if it is unable to obtain the change it desires through mutual agreement. 
 
Instances of Unilateral Changes to WAHAs 
 

152 The Employer, to support its interpretation, also relies on the three times after 2022 
collective bargaining when it unilaterally altered employees WAHAs and the Union did 
not grieve or otherwise object. For the same reasons expressed above, I do not find 
those instances alone to be persuasive or an aid to understanding the meaning of 
paragraph 20. I accept that the Employer did mention paragraph 20(d) in the letters 
notifying the employees and the Union of the change in the WAHAs, but given the 
circumstances, the lack of objection by the Union fits more comfortably in the following 
comments about the use of past practice by Arbitrator Weiler in John Bertram: 
 

Such a doctrine, while useful, should be quite carefully employed. Indiscriminate 
recourse to past practice has been said to rigidify industrial relations at the plant 
level, or in the lower reaches of the grievance process. It does so by forcing 
higher management or union officials to prohibit (without their clearance) the 
settling of grievances in a sensible fashion, and a spirit of mutual 
accommodation, for fear of setting precedents which may plague either side in 
unforeseen ways in future arbitration decisions. A party should not be forced 
unnecessarily to run the risk of losing by its conduct it opportunity to have a 
neutral interpretation of the terms of the agreement which it bargained for.  
         (para 12) 
 

153 Arbitrator Weiler went on to comment on the importance of the length of time the 
practice occurred: 
 

Hence it would seem preferable to place strict limitations on the use of past 
practice in our second sense of the term. I would suggest that there should be  . . 
. (3) acquiescence in the conduct which is either quite clearly expressed or which 
can be inferred from the continuance of the practice for a long period without 
objection; . . .” (para 13) 
 

154 In my view, the few examples of unilateral changes without objection from the Union 
are insufficient, both in frequency and duration, to be useful as an aid to interpretation 
of the Collective Agreement. 
 
Union Comments at 2024 and 2025 Meetings 
 

155 In addition, the Employer points out that responsible representatives of the Union 
(Child and Snow) attended meetings in 2024 and 2025 at which the Employer’s plans 
to bring employees back to the office more regularly were discussed. It says the Union 
made comments that suggested the Employer could do so (i) if it had valid operational 
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requirements and (ii) provided 45 days’ notice. The Employer points out that there is 
only one paragraph in LOU B22 that refers to both operational requirements and the 
necessity to give 45 days’ notice – paragraph 20(d). 
 

156 The Employer argues the comments at the meetings demonstrated a mutual 
understanding that unilateral changes to WAHA were permissible under paragraph 
20(d), even though the language the parties agreed to did not include the word “alter” 
or any other synonym for that word.  

 

157 Counsel for the Employer emphasized that Child’s own notes of the February 7th 
Meeting show that Child, although adamantly opposed to the Employer changing 
WAHAs across the board, understood the Employer could make unilateral changes to 
WAHA’s on an individual basis. The Employer points to the following comments: 

 

- LOU B22 → says to change indiv WAH arrangement, need give notice of 45 

days + reasons why operationally, the arrangement needs to be changed for 

each ee” (emphasis in original) 

 

158 Child’s notes continue to elaborate on this point as follows: 
 

→ bringing all back = one size fits all violates that lang. is HR gonna sit down with 

3300 members indiv ly  & explain why each has to do 2/3 days/wk do to their 

indiv. operational requirements? [Nonsensical] → clear violation  → no indiv. 

operational req’mts & everyone been working @ home for 4 fucking yrs. now 

*.*.* 

 - LOU B22 says if either party has “concerns” with WAH program, will meet  

  ASAP → haven’t had any mtgs. Now just recall? Clear no probs or would’ve met  

  with us to make tweaks before deciding this. 

159 What is not in dispute from Child’s notes and from the evidence of what transpired in 
the February 7th Meeting is that the Union was not happy at all that the Employer was 
considering having bargaining unit employees back to the office, without, in the Union’s 
view, having good reasons for doing so and doing so enmasse. Moreover, the Union 
articulated that the Employer’s plan to unilaterally bring bargaining unit employees 
back to work on a weekly basis, enmasse was a violation of the Collective Agreement 
and would result in grievances.  
 

160 Strugnell’s evidence in cross-examination provides an honest expression of the 
Employer’s understanding of the Union’s position coming out of the February 7th 
Meeting: 

  Q. As you acknowledge, it would be a scorched earth issue and   
  concerns were presented by CEU and they expressed the Union   
  would grieve? 
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  A. I believe so. Sure that was discussed. 

  Q. They felt it was a collective agreement violation? 

  A.  They named a number of things, including the Labour Relations   
   Code but if they mentioned grievances then it was a collective   
   agreement issue. 

  Q. The Union was concerned you had just bargained WAH language? 

  A. (after review of Child’s notes) – I see Kristy’s notes say that. There  
   was probably some discussion on that. I’m sure Kristy did talk   
   about it. 

  Q. She said it would violate the collective agreement? 

  A.  Yes. 

*.*.* 

  Q. You didn’t come away from the meeting thinking the Union was   
   saying the Employer could do this? 

  A. We didn’t discuss that. Just what we intended to do and we knew   

   they were not happy with the direction we were going. 

161 I accept that Child told the Employer in this meeting that to change an individual WAHA 
there must be individual operational requirements to justify it and 45 days’ notice must 
be given. Moreover, Child did not expressly state that the Employer could not 
unilaterally change WAHAs, did not tell the Employer it could not cancel a WAHA and 
replace it with a new cadence and did not tell the Employer that changes to WAHAs 
required mutual agreement between the employee and their manager. In cross-
examination, Child attempted to explain the comments she made in the February 7th 
Meeting in the following terms: 

  Q. What you are saying is the Employer can unilaterally change   
   WAHAs if it does on individual notice and individual operational   
   requirements and your concern was the Employer was doing this   

   enmasse? 

  A. I absolutely did not think they had the right to alter WAHAs    
   unilaterally. That is why I took alter out in the last agreement.   
   Whether it was communicated adequately, I can’t say. This was me  
   going off about soup to nuts. Did I quote the collective agreement   
   properly? Maybe not, but they understood they were violating the   
   collective agreement every which way to Sunday if they did this.   
   Perhaps I misquoted the collective agreement, but I didn’t think   
   they could unilaterally alter. No, we removed that. We didn’t   
   say which article, but they absolutely knew there were massive   
   collective agreement violations. 
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162 One might conclude from Child’s comments at the February 7th Meeting (as set out in 
her notes) that the Union believed the Employer needed operational requirements and 
45 days’ notice to alter WAHAs. However, it is also plausible that Child was simply 
focused on what she thought was important at that stage of the discussion, that the 
Employer have good reasons for doing what it wished to do. Ultimately, these 
comments must be taken in context with what occurred at the bargaining table when 
the language was negotiated. 
 

163 The Employer also relies on exchanges that occurred in the August 19th Meeting to 
support its argument that the parties mutually understood LOU B22 to permit it to 
unilaterally alter WAHAs. As already discussed above, I do not find the exchanges 
between the parties in that meeting helpful to illuminate the parties’ mutual intentions 
regarding LOU B22. 
 

164 Another meeting on which the Employer relies is the November 21st Meeting, when the 
Employer informed the Union it was imminently going to be notifying employees the 
Employer would be bringing them back to work in the office more regularly. It points out 
that Gehring’s notes record Child making express reference to paragraph 20(d) of LOU 
B22 requiring operational requirements and 45 days’ notice to change an employee’s 
WAHA. Child’s notes differ from Gehring’s. Child notes say “due to operational req’mts, 
with 45 days notice with the operational suspension/cancelation”.  

 

165 When asked in cross-examination about Child’s comments during the November 21st 
Meeting, Gehring had the following exchange with counsel for the Union: 

  Q.  You recall the Employer said it was making the changes to the Remote  
   Work Policy? 
 
  A. I do. 
 
  Q.  Implicit in that statement is that the changes were not being made under  
   the collective agreement LOU B22? 
 
  A.  That was not my statement. 
 
  Q.  The Union strongly objected? 
 
  A.  Yes 
 
  Q.  The Union referenced LOU B22? 
 
  A.  Likely need to see notes. 
 
  Q.  Kristy Child referenced Article 20(d) in the top left of her notes, she is  
   referring to this Employer needs operational requirements for   
   suspension/cancelation? 
 
  A.  (Reviews Child’s notes) It is quite possible. 
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  Q.  She expressing under Article 20(d), you can suspend or cancel with  
   operational requirements? 
 
  A. Need to see my notes which are more verbatim. I know she had concerns 
   about LOU B22 
 
  Q.  You agree Child expressed there would be grievances?  
 
  A.  Yes 

 

166 Although Child did not mention paragraph 21 or a requirement for the Employer to get, 
from each employee, individual agreement to change their WAHA, I am satisfied Child 
told the Employer that if it had operational reasons, it could suspend or cancel WAHAs 
and assured the Employer that there would be grievances in response to their decision 
to bring all of the bargaining unit employees back to work regularly in the office, 
contrary to the WAHAs. When it was put to Child, in cross-examination, that she did 
not tell the Employer that all it could do was cancel/suspend the WAHAs and bring 
employees back full time, Child testified that it was “not [her] job to advise what they 
can do under the Collective Agreement or for [her] to say what they can’t do.” 
 

167 Finally, the Employer relies on the January 21st meeting, asserting Child only 
commented that the Employer should not be bringing the employees back enmasse. 
Similar to the November 21st Meeting, it was put to Child in cross-examination that she 
did not tell the Employer they could only cancel or suspend WAHAs and that it could 
not alter them. Child’s response was that she “absolutely did not give them LR advice. I 
didn’t tell them they had that option.” 
 

168 The Employer urged me to conclude that Child’s explanation regarding the February 7th 
Meeting comments were not credible. As noted above, I found that each of the 
witnesses who testified did so in an honest and forthright manner, including Child. 
Under cross-examination regarding the February 7th meeting, Child readily admitted 
that she may not have explained or communicated her understanding adequately. Nor 
did Child attempt to avoid answering questions about what she told the Employer and 
what she did not tell the Employer after collective bargaining and during the other 
meetings on which the Employer relies. 

 

169 Child’s evidence regarding her comments in the February 7th meeting were consistent 
in many respects with Strugnell’s evidence about Child’s comments during that 
meeting. Child’s notes regarding the November 21st meeting clearly indicate that Child 
intended to communicate to the Employer that it could suspend or cancel WAHAs with 
45 days’ notice and depending on operational requirements. She did not say the 
employer could also alter WAHAs on the same basis. Her explanation as to why she 
did not tell the employer it could not change WAHAs has an air of reliability to it from a 
labour relations perspective. Unsurprisingly, a union facing action by an employer that 
it believes is contrary to the collective agreement is unlikely to point out to the employer 
other ways the employer might achieve a similar or related objective to that which the 
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union believes the Employer is attempting to achieve unlawfully. Predictably, as Child 
testified, the Union is not in the business of providing labour relations advice to the 
Employer about how it may harm its members’ interests. 
 

170 Considered in its totality, I am unable to conclude that the extrinsic evidence relied on 
by the Employer discloses a mutual intention that LOU B22 grants the Employer the 
unilateral right to change WAHAs. The most I am able to deduce from the extrinsic 
evidence is that the Employer may have honestly believed it had the power to 
unilaterally change WAHAs based on (i) what it inferred from the discussions about its 
own proposal regarding LOU B22 at the bargaining table, (ii) the fact that after 
bargaining concluded, it unilaterally changed a few WAHAs affecting a small number of 
employees without objection from the Union and (iii) some of Child’s comments in 
meetings in 2024 and 2025. For the reasons set out above, I do not believe any of 
those circumstances, either alone or when taken together, support, on a balance of 
probability, that Child and the Union intended the Employer’s powers under paragraph 
20(d) of LOU B22 would include unilateral changes to WAHAs. The Employer’s 
understanding was, in the words of Arbitrator McPhillips, in West Fraser and USW, 
Local 1-424 (Return on Capital Employed), [2015] BCCAAA No.63, a “unilateral 
intention” on the part of the Employer and “an honest misunderstanding” of the what 
the Union believed to be the meaning of LOU B22. 

 
171 In light of the Employer’s concession that on its face, the express language used in 

LOU B22 does not grant the Employer the power to unilaterally impose changes to 
WAHAs, and having found that the extrinsic evidence before me does not support a 
finding that the parties mutually intended that power to be granted to the Employer, I 
conclude that the Employer does not have the power to unilaterally alter the WAHAs. It 
required mutual agreement to do so. 
 
If the answer to the first question is yes, is the Union estopped from arguing the 
Employer cannot unilaterally alter existing WAHAs? 
 

172 As noted above, the Collective Agreement, properly interpreted, requires mutual 
agreement between employees and managers to alter an employee’s WAHA. 
However, there remains the question of whether the Union is estopped from relying on 
its strict contractual rights to enforce those collective agreement protections. The 
Employer argues, in the further alternative to its management rights and interpretive 
arguments, that the Union is estopped from relying on its strict rights under LOU B22.  
 

173 In doing so, it relies on the test for estoppel in the labour relations context set out 
Interior Forest Labour Relations Assn v United Steel, Paper And Forestry, Rubber, 
Manufacturing, Energy, Allied and Industrial Service Workers International Union, Local 
Unions 1-417, 1-423 and 1-405 (Dues and Remittances Grievance), [2020] BCCAAA 
No 119, 321 LAC (4th) 403, 2020 CarswellBC 2995, [2020] BCCAAA No 119: 

 

149  The essential objective of the modern approach to the use of the doctrine in 
labour relations is to avoid unfairness or injustice: B.C. Rail IRC C 152/92 
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(affirmed in BCLRB No. B 128/93) ("B.C. Rail"). It may be applied in 
circumstances where: 
 

1. One party, whether intentionally or not, has unequivocally represented 
to the other party it will not rely on its legal rights. 
 
2. The second party has relied on that representation; and 
 
3. The second party would suffer harm or detriment if the first party were 
allowed to change its position. 
 

174 There is no dispute this is the test that should be applied. 
 

175 The Employer says the Union unequivocally represented in bargaining (by its silence in 
response to Gehring’s response to Child’s questions) that the Employer could 
unilaterally alter WAHAs even though the word alter is not present in paragraph 20(d). 
It says that (i) by responding to Gehring “Ah, I see. Operational requirements, just 
cause, then you will unilaterally impose. Okay.”, and (ii) then leaving the word “alter” 
out of its counterproposal, the Union represented that it would not challenge unilateral 
imposition of changes to WAHAs. It also notes that Child said that paragraph 20 was 
“for the benefit of the Employer” which reinforced the Employer’s understanding that it 
could alter WAHAs as it did: Hallmark Containers Ltd v Canadian Paperworkers Union, 
Local 303 (Portelli Grievance), [1983] OLAA No 4, 8 LAC (3d) 117, [1983] OLAA No 4 
(“Hallmark”) 
 

176 The Employer also points out the Union remained silent in the face of three unilateral 
changes to WAHAs it made after bargaining was completed and comments made in 
the 2024 and 2025 meetings described above. It says, given the Union’s silence, when 
the Employer expressly indicated it was acting pursuant to paragraph 20(d) of LOU 
B22 and given that the Union did not tell the Employer in its meetings that it could only 
cancel or suspend WAHAs under paragraph 20(d), it would be unfair to allow the Union 
to rely on its strict rights to prevent the Employer from altering the WAHAs.  

 

177 The Employer says that it lost the opportunity to bargain different language, because of 
the Union’s silence, particularly at the bargaining table when LOU B22 was last 
negotiated and that a lost bargaining opportunity is sufficient detriment to establish an 
estoppel: Hallmark; Insurance Corp of British Columbia v Move-Up Together (Meal 
Expense Grievance), [2018] BCCAAA No 10, [2018] BCCAAA No 10. 

 

178 The Employer says that until the Union filed an earlier grievance (which is not before 
me) stating it objected to the Employer unilaterally altering WAHAs and articulating that 
the strict language of the LOU B22 applied the Union had never told the Employer this. 
It submits it would be inequitable and unfair to allow the Union at this late date to rely 
on the strict language of the Collective Agreement and require the Employer to “put the 
genie back in the bottle” and that doing so would be detrimental to the Employer as it 
would “result in organizational turmoil”. 
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179 In response to the Employer’s alternative estoppel argument, the Union submits the 
elements of estoppel have not been established. It says the Union made no 
unequivocal representation that the Employer could unilaterally alter WAHAs and in 
any event, even if the Union is found to have done so, the Employer did not rely on any 
such representation to its detriment. 
 

180 The Union relies on the following decisions in support of its defense to the Employer’s 
estoppel argument: B.C. Rail Ltd. and U.T.U., Locals 1778 & 1923, BCIRC Decision 
No. C152/92 (upheld on reconsideration, BCLRB No. B128/93) (“BC Rail”); Litwin 
Construction (1973) Ltd. v. Kiss (1988), 29 BCLR (2d) 88 (BCCA); Pacific Pallet Ltd. 
and USW, Local 2009, 2011 CarswellBC 2157 (Taylor); Fording Coal Ltd. 2003 
CarswellBC 3737 [2003] BCLRBD No. 12; Columbia Hydro Contractors and Allied 
Hydro Council, [2025] BCCAAA No. 130 (Bell); North Cowichan (District) and CUPE, 
Local 358, 2015 CarswellBC 696 (Fleming); Drug Trading Co. and USWA, Local 3313, 
[1998] OLAA No. 206 (Brown) (“Drug Trading Co.”). 

 

181 It argues the collective bargaining evidence is not “sufficiently clear, cogent, concrete 
and unequivocal” to amount to a representation by the Union that the Employer could 
go beyond the express rights found paragraph 20(d) of LOU B22 and unilaterally 
change WAHAs. It says that the Employer had the opportunity to ask questions of the 
Union’s counterproposal and failed to do so. 

 

182 The Union further argues that the three instances following negotiation of LOU B22 in 
which the Employer unilaterally altered employee WAHAs and the Union elected not to 
grieve do not amount to a representation of any kind. Relying on the comments of 
Arbitrator Brown in Drug Trading Co., supra (at paragraphs 19-23), it submits that the 
circumstances do not constitute a sufficiently long-standing and consistent past 
practice to support a finding that it made a representation not to grieve. It says that is 
necessary to establish an estoppel. It points to the fact that bargaining over LOU B22 
occurred only months before the first unilateral change by the Employer.  
 

183 Secondly, the Union argues that it chose not to grieve one of the changes because the 
Employer could have cancelled the WAHAs all together and brought the employees 
back to work in the office full-time, which would have been much worse. 

 

184 The Union acknowledges there were two other occasions when the Employer made 
unilateral changes to WAHA for a discrete group of employees who were required to 
begin working a minimum number of days in the office and that it did not grieve those 
actions. However, it says this occurred after it had put the Employer on notice at 
various meetings that wholesale changes to bargaining unit employees’ WAHAs would 
result in grievances. 
 

185 Regarding the positions the Union took in the meetings in 2024 and 2025, it says that 
each time the Employer discussed the possibility of bargaining unit employees being 
required to work a minimum number of days in the office weekly, the Union strongly 
objected and said there would be grievances. It relies heavily on what was said in the 
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February 7th Meeting to support its position that the Employer was well aware of its 
objection to the unilateral imposition of a wholesale requirement for employees to work 
in the office a minimum number of days per week. The following excerpt from the 
Union’s written argument demonstrates the point: 

 
At the February 7, 2024 meeting, the Employer informed the Union that the 
direction it was taking was unilaterally changing all employees’ WAH 
arrangements to at least two days in the office per week (40%). . . . 
 
The Union strongly objected, citing that the Parties had just bargained 
wholesome WAH language, and made it known that should the Employer take 
such action it would grieve and that it viewed such action as a violation of the 
Collective Agreement and LOU B22. The Union also expressed at that meeting 
that the language required the Employer to notify the Union of problems with 
WAH and the parties to sit down and try to address those problem areas and 
negotiate different language in LOU No. 22. 

 
186 The Union also points to evidence by Employer witnesses in cross-examination, 

discussed above, that demonstrates the Employer knew as early as February 2024 
that if the Employer unilaterally mandated all employees to return to the office for a 
minimum number of days per week the Union would grieve. 
 

187 Moreover, the Union argues the Employer had already made up its mind by the 
February 7th Meeting that it was going to require bargaining unit employees to return to 
working in the office more regularly. It says nothing the Union did induced the 
Employer to make that decision. During the February 7th Meeting, Strugnell indicated 
that she was “there to inform them where the organization was going” and was there to 
give the Union a “heads up”. 
 

188 The Union says that months prior to the Employer’s announcement of the plan in 
November 2024 and over a year before when it implemented the changes to WAHAs it 
put the Employer on notice that the Employer would face grievances if it chose to bring 
employees back unilaterally. 

 

189 Finally, the Union points out that it put the Employer on notice on February 5, 2025, via 
the earlier grievance that it would grieve the Employer’s planned July 2025 
implementation of the changes to all its members’ WAHAs.   

 

190 It also says it filed the Grievance months before the July 2025 implementation of the 
changes to the WAHAs. It says the Employer could have stopped its plans then and 
could have waited for a determination of its rights before moving ahead with its plan. 

 

191 In short, the Union submits there has been no unequivocal representation that it would 
not grieve if the Employer unilaterally required bargaining unit members to work more 
regularly in the office under new WAHAs. However, if I find that there was, it argues 
that the Employer has not shown that it relied on that representation. 
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192 Firstly, it says the Employer imposed changes to the WAHAs believing that it could do 
so under its Remote Work Policy as an exercise of management rights, not because it 
thought the Union had granted it that right under paragraph 20(d) of LOU B22. It says 
Strugnell’s evidence and all the Employer’s correspondence from November 21, 2024 
through to implementation make it clear that the Employer was acting pursuant to what 
it believed were its management rights and the Remote Work Policy. It did not refer to 
LOU B22. As a result, the Union submits, the Employer could not have been relying on 
anything that the Union said or did to unilaterally alter the bargaining unit members’ 
WAHAs. 
 

193 Secondly, the Union says the Employer has not suffered any detriment from any 
supposed representation by the Union on which it now claims to have relied. It says the 
Employer did not lose a bargaining opportunity. The implementation date for the mass 
change to WAHAs was well after the expiry date of the collective agreement. The 
Union submits the Employer could simply have waited until the grievance was 
arbitrated or could have bargained changes in the following round before implanting its 
plan for mass changes to the WAHAs. It could have, says the Union, heeded the 
Union’s objections and it would not have been in the position in which it found itself. 
 

194 I have considered all of the Employer and the Union’s arguments and concluded that I 
need not determine whether the Union made a representation that it would not strictly 
enforce the language of LOU B22. Even if that was the case, I agree with the Union 
that the Employer did not rely on anything the Union did when the Employer decided to 
implement the changes to the WAHAs. It believed that it could impose the changes 
regardless of anything in the Collective Agreement because it was acting pursuant to 
its management rights and its Remote Work Policy. As a result, there was no reliance 
on the part of the Employer on any representations the Union may be found to have 
made. 

 

195 Moreover, I also agree with the Union that the Employer could have, on a number of 
occasions, recalibrated its decision to implement its plan to unilaterally change the 
WAHAs for bargaining unit employees; namely, when the Union said in the February 
7th Meeting that the Employer’s plan was contrary to LOU B22; when the Union filed 
the grievance that is not before me (February 4, 2025) and when the Union filed the 
Grievance on May 14, 2025. These were opportunities the Employer could have taken 
to avoid implementing major disruptive changes to its operations. It elected not to do so 
because it believed that it was able to achieve its objectives under the Remote Work 
Policy. Having made that decision, I cannot conclude the Employer relied, to its 
determinant, on anything the Union may have said or done. 

 

196 In view of the above conclusions, I do not accept the Employer’s argument that the 
Union is estopped from grieving the Employer’s decision to implement its new hybrid 
work model. 
 

197 Given my answers to questions 1 and 2, it is unnecessary to hold a further hearing to 
determine if the Employer had operational requirements to alter the WAHAs. 
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IV. CONCLUSION 
 

198 The Grievance is upheld. The Employer’s implementation of its hybrid work model in 
2025 was in breach of LOU B22. 
 

199 As the circumstances relate to over 3300 employees and affect important public 
services, primarily for injured workers, a path forward, including how the changes 
imposed by the Employer in breach of the collective agreement should be remedied is 
best dealt with firstly through discussion between the parties, and if necessary, by 
mediation-arbitration.  

 

200 Consequently, I am remitting the remedial aspects of the Grievance to the parties for 
discussion, and I reserve jurisdiction to grant an appropriate remedy as may be 
appropriate after hearing from the parties if they are not able to resolve that issue 
directly. 

IT IS SO AWARDED. 

 
_________________________ 
J. NAJEEB HASSAN 
ARBITRATOR 




